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PREFATORY NOTE 


It is the purpose of this official publication to make available tu 
the public, in an orderly and accessible form, decisions issued undez 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. . 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3054) 


In re NEW YORK STATE GUERNSEY BREEDERS COOPERATIVE ASSO- 
CIATION, INC. AMA Doc. No. 27-98. Decided February 15, 1952. 


Dismissal of Application to Dismiss 


Respondent’s application to dismiss is dismissed without prejudice to plead 
his affirmative defenses stated in this application. 


Kniffen and Kniskern, Cobleskill; New York, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Upon the request of the respondent, the application to dismiss 
filed by the respondent is dismissed at this time without prejudice 
to the respondent’s rights to plead, as affirmative defenses, the 
matters stated in said application. 


(No. 3055) 


In re VALLEY CITRUS PACKING COMPANY, et al. AMA Doc. No. 
53-14. Decided February 15, 1952. 


Request for Withdrawal of Petition Granted 


Petition in this proceeding considered withdrawn upon request of petitioners 
and the consent of respondent. 


Messrs. Francis J. Ryley, George Read Carlock, and Joseph P. Ralston, of 
Phoenix, Arizona, for petitioners. Miss Marion E. Poole and Mr. Albert 
B. Parker for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Upon the request of the petitioners and the consent of the re- 
spondent, the petition in this proceeding is considered withdrawn 
without prejudice. 
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COMMODITY EXCHANGE ACT 
Cite as 11 A.D. 184 


(No. 3056) 


In re QUEENSBORO FARM Propucts, INc. AMA Doc. No. 27-109. 
Decided February 20, 1952. 


Dismissal—Request for Withdrawal of Petition as Moot Granted 


Since a stipulation has been filed by the parties for the withdrawal of the 
petition as moot because the classification of milk requested in the peti- 
tion has been granted by the market administrator, in accordance with 
the stipulation, the petition herein is dismissed. 

Mr. Harry Polikoff, New York, New York, for petitioner. Mr. Julius C. 
Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The petition 
filed herein complains of the classification of milk by the market 
administrator for Order No. 27, as amended, regulating the han- 
dling of milk in the New York metropolitan area. A stipulation 
has been filed by the parties for the withdrawal of the petition as 
moot because the classification of milk requested in the petition 
has been granted by the market administrator “on the basis of 
verifying data from the Bermuda purchaser of the product, which 
data was made available to the market administrator after the 
filing of the petition.” 

In accordance with the stipulation, the petition herein is dis- 
missed. 


(No. 3057) 


In re REUBEN EARL MCGUIGAN. CEA Doc. No. 37. Decided Feb- 
ruary 20, 1952. 


Restoration of Trading Privileges—Public Interest 
Not Requiring Further Suspension 


Where respondent has requested the restoration of his trading privileges, 
stating that he has turned over his interest to his son and will have no 
further connection with the business of market forecasting, his request 
is granted, since respondent’s trading privileges have been suspended 
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MARKET AGENCIES AT ST. LOUIS NAT’L STOCK YRDS. 185 
Cite as 11 A.D. 185 


for nearly six years, and the public interest requires no further sus- 
pension. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Thomas 
S. Agresta, of Brooklyn, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMOVING SUSPENSION OF TRADING PRIVILEGES 


On April 11, 1946, an order was entered in this proceeding un- 
der the Commodity Exchange Act (7 U.S.C. Chapter 1) directing 
contract markets to refuse the respondent all trading privileges 
thereon “until further notice by the Secretary of Agriculture.” 
The respondent, through counsel, has requested the issuance of 
an order terminating the suspension of his trading privileges. 
The request states that the respondent has turned over his in- 
terest in the International Market Forecast Bureau to his son and 
will have no further connection with the business of market fore- 
casting. The Commodity Exchange Authority has filed an answer 
to the request stating that it has no objection to the restoration 
of the respondent’s trading privileges since the respondent has 
had his trading privileges suspended since May 1946. 

Since the respondent’s trading privileges have been suspended 
for nearly six years, the public interest requires no further sus- 
pension and the respondent’s request for restoration is granted. 

Accordingly, all contract markets are hereby notified, as pro- 
vided by the order of April 11, 1946, that they need no longer 
refuse trading privileges to Reuben Earl McGuigan. 

A copy hereof shall be served by registered mail upon the re- 
spondent and upon all contract markets. 


(No. 3058) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383.* Decided November 28, 1951. 


Authorization of Assessment of New Rates and Charges 


Inasmuch as the parties are agreed with respect to the rates and charges 
petitioned for by respondents and no objection has been filed,the peti- 
tion is granted provided that no change shall be made in the definition 


* This case reached the editor's desk too late for publication in the November issue of 
Agriculture Decisions.-Ed. 
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of “purchase order” contained in the existing order and, for good 
cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Bart 
D. Murphy, of National Stock Yards, Illinois, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are presently operating under an order dated 
April 6, 1951 (10 A.D. 483), authorizing assessment of the cur- 
rent rates and charges. By petition filed October 12, 1951, Bart 
D. Murphy, one of the respondents in this proceeding, requested 
that an order be issued authorizing the assessment of certain new 
rates and charges set forth in the attachment to his petition. No- 
tice of the filing of this petition and its contents was published in 
the Federal Register on November 1, 1951 (16 F.R. 11111). This 
notice which set out in detail all of the rates and charges sought 
by the petition, provided a period of 15 days during which any 
interested person might indicate a desire to be heard in the mat- 
ter. No person has.indicated such a desire to the Hearing Clerk. 

The attorney for the Livestock Branch filed an answer recom- 
mending that assessment of the proposed rates and charges be 
authorized. In such answer it was noted that the definition of the 
term “purchase order” in the proposal varies from the definition 
of that term in the current rate order in that after the words 
“for any one principal” in the proposal there is omitted the 
words, “and shipped to or delivered to that principal”. The Live- 
stock Branch recommended that the definition contained in the 
existing order be continued with respect to all rates authorized 
in this proceeding. 

Inasmuch as the parties are agreed as to the rates and charges 
petitioned for and no objection has been filed, the petition is 
granted provided that no change shall be made in the definition 
of “purchase order” contained in the existing order. The order of 
April 6, 1951, is modified so as to authorize the respondents to file 
tariffs providing for the assessment of the rates and charges 
set out in the attachment to the petition filed on October 12, 1951, 
and which were published in the Federal Register on November 
1, 1951. Beginning with the effective date of this order the re- 
spondents are authorized to put such rates and charges into effect. 

It has been requested that this order become effective as soon 
as possible. All interested persons have been afforded an oppor- 
tunity to be heard in the matter. The Packers and Stockyards 
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Act provides that no order of this nature shall become effective 
in less than five days after the date thereof. Any undue delay 
in making this order effective may have an adverse effect upon 
marketing conditions. Accordingly, good cause is found for mak- 
ing it effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect until the expiration of the order 
of April 6, 1951. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3059) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Doc. No. 308. Decided February 8, 1952. 


Extension of Rates and Charges 


Upon petition and answer, that part of respondent’s petition requesting 
60-day extension of current authorization granted. 


Mr. John L. Currin, for Production and Marketing Administration. Mr. Ash- 


ley Sellers, of McFarland and Sellers, of Washington, D. C., for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are presently operating under authorizations 
found in orders dated January 31, 1950 (9 A.D. 4), May 3, 1950 
(9 A.D. 572), and February 6, 1951 (10 A.D. 143). The order of 
February 6, 1951 modified the two previous orders mentioned 
so as to authorize respondents to file a new tariff embodying the 
rates and charges presently in effect. The order of February 6, 
1951 also provided that it should remain in effect to and includ- 
ing March 1, 1952, unless changed by further order before that 
date. 

By petition filed on January 31, 1952, respondents have re- 
quested that their current authorization be modified so as to per- 
mit them to assess and collect for the period ending May 1, 1953, 
the rates and charges set forth in a proposed new tariff which 
is attached to and made a part of the petition. In addition, the: 
respondents have requested in their petition that, pending con-' 
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sideration of the request for authority to file a new tariff and in 
view of the fact that the current authorization expires on March 
1, 1952, an order be issued “extending the current rates for a 
period of sixty days from and after March 1, 1952.” 

Inasmuch as that part of the respondents’ petition requesting 
a sixty-day extension of the current authorization does not in- 
volve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer to that part of the petition requesting a 
sixty-day extension of the current authorization recommending 
that such part be granted. 

Inasmuch as the parties are agreed, that part of the respond- 
ents’ petition filed on January 31, 1952 requesting a sixty-day 
extension of the current authorization is granted, and the order 
of February 6, 1951 is extended and shall remain in effect to and 
including April 30, 1952, unless changed by further order before 
that date. 

The respondents who must prepare for and be ready to comply 
with this order on ‘its effective date wish to have it become effec- 
tive on March 2, 1952. The Packers and Stockyards Act provides 
that no order of this nature shall become effective in less than 
five days after its date. Undue delay in making this order effec- 
tive may have an adverse effect upon the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on March 2, 1952 and remain 
in effect to and including April 30, 1952, unless changed by 
further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3060) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Doc. No. 1211. 
Decided February 12, 1952. 


Increase in Rates and Charges 


Upon petition, answer, and opportunity for members of the public to be 
heard, petition requesting increase in rates and charges granted. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Ash- 
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ley Selicrs, of McFarland and Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Orders have been issued in this proceeding authorizing re- 
spondent to assess the current temporary schedule of rates and 
charges to and including April 6, 1952. The latest of these orders 
was issued on April 10, 1951 (10 A.D. 487). 

On January 9, 1952, respondent, by its attorney, filed a petition 
requesting that its current authorization be modified so as to per- 
mit assessment of the rates and charges set forth in a proposed 
new tariff No. 23, attached to the petition, and that such rates 
and charges be permitted to remain in effect until April 1, 1954. 

Notice of the petition and its contents was published in the 
Federal Register on January 22, 1952 (17 F.R. 661). This notice, 
which set out in detail the modifications requested, provided op- 
portunity for interested persons to be heard in the matter. No 
interested person has notified the Hearing Clerk of a desire to 
be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. Inasmuch as the parties are agreed and no ob- 
jection has been filed the petition is granted, and respondent is 
authorized to file a new tariff embodying the rates and charges 
set forth in the tariff attached to the petition. Respondent shall 
continue to submit the periodic reports required by prior orders. 

The respondent which must prepare for and be ready to comply 
with this order on its effective date has requested that it become 
effective as soon as possible. All interested persons have been 
afforded a period of 15 days during which to indicate a desire to 
be heard in the matter. The Packers and Stockyards Act provides 
that no order of this nature shal] become effective in less than five 
days after its date of signature. Undue delay in making this order 
effective may adversely affect marketing facilities. Accordingly, 
good cause is found for making this order effective in less than 
80 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including March 31, 
1954, unless changed by further order before that date. 

A copy hereof shall be served upon each of the parties by regis-. 
tered mail or in person. 
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(No. 3061) 
In re CARL DAVIS. P&S Doc. No. 2009. Decided February 13, 1952. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Collection of Proceeds 
from Sales Based upon False, Fictitious, and Otherwise 
Incorrect Information and Representations—Plea of nolo 
contendere—Consent Order 


Upon plea of nolo contendere and consent to the issuance of an appropriate 
cease and desist order and a suspension of registration for 15 days, re- 
spondent is directed to cease and desist from (1) engaging in unfair, 
unjustly discriminatory, and deceptive practices by selling hogs of in- 
ferior quality and causing such hogs to be falsely represented as being 
of high quality and causing the purchaser to pay for such hogs upon 
the basis of such false representations; (2) using fictitious names pur- 
porting to identify the shipper or consignor of the hogs; (3) falsely 
representing as the selling agency certain market agencies; (4) causing 
the stockyards company to enter false and fictitious names on the scale 
tickets; and (5) causing the market agencies to collect proceeds from 
such sales upon the basis of false, fictitious, and otherwise incorrect 
information and representations; and respondent is ordered to keep 
proper accounts, records and memoranda, and his registration is sus- 
pended for a period of 15 days. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Carl 
Davis, of National Stock Yards, Illinois, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on November 1, 1951, alleged that re- 
spondent, a registered dealer, wilfully violated sections 312 (a) 
and 401 of the act and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made a part of the 
Packers and Stockyards Act by section 402 of the latter act. Re- 
spondent filed an answer to the Order of Inquiry on December 
4, 1951, denying generally certain of the allegations of fact con- 
tained in the Order of Inquiry. Subsequently, on January 30, 
1952, respondent filed an amended answer in which he admitted 
and consented to the jurisdiction of the Secretary of Agriculture, 
entered a plea of nolo contendere to the charges contained in the 
Order of Inquiry, and consented “to the issuance of an appro- 
priate order of cease and desist, and a suspension of registration 
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not to exceed fifteen days, without a hearing in this matter.” Re- 
spondent, in said amended answer, also waived the report of the 
examiner. The Livestock Branch, by its attorney, has recom- 
mended that an order in the form suggested by respondent be 
entered. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, at all times men- 
tioned herein was a posted stockyard subject to the provisions of 
the act. 

2. Respondent, an individual, is registered with the Secretary 
as a dealer to buy and sell hogs for his own account, at the stock- 
yard, and at the times of the transactions of respondent herein- 
after referred to was so registered. 

3. Respondent, at the stockyard, on the thirty-six occasions set 
forth in the Order of Inquiry and at divers other times during the 
year 1950, pursuant to an agreement between respondent and 
David B. Simpson, who is employed as a livestock buyer by H. L. 
Sparks and Company, a registered hog dealer at the stockyard, 
under which agreement respondent made substantial pecuniary 
payments to said David B. Simpson, sold hogs of inferior quality 
to said Sparks and Company and caused such hogs to be falsely 
represented to Sparks and Company as being of high quality and 
caused Sparks and Company to pay for such hogs based upon 
such false representation. In connection with such transactions 
respondent used fictitious names, in some instances, purporting 
to identify the shipper or consignor of the hogs, falsely repre- 
sented as the selling agency the market agencies whose names are 
set forth in the Order of Inquiry, caused the stockyard company 
which performed the weighing services on such sales to enter 
such false and fictitious names on the scale tickets issued for the 
hogs, and caused the said market agencies to collect from Sparks 
and Company proceeds from such sales based upon such false, 
fictitious and otherwise incorrect information and representa- 
tions. Respondent caused such false and incorrect scale tickets to 
be made a part of the books and records of the stockyard com- 
pany and the respective market agencies. Respondent failed to 
keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed the transactions set forth in the Order of Inquiry. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con-. 
cluded that respondent has wilfully violated sections 312(a) and 
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401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records, and memoranda, and 
that his registration be suspended for a period of fifteen days. 
The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard. 

Respondent’s registration under the act is suspended for a 
period of fifteen days from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3062) 


In re MANN, BOYD AND MANN, a corporation. P&S Doc. No. 1924. 
Decided February 13, 1952. 


Cease and Desist—Using Unfair, Unjustly Discriminatory, and 
Deceptive Practices and Devices—Failure to Keep Proper 
Accounts, Records and Memoranda—Failure to Maintain 
Separate Bank Deposits—Consent Order 


Where the Order of Inquiry charged respondent with violating certain pro- 
visions of the act and the regulations thereunder, and consented to the 
issuance of an appropriate order requiring it to cease and desist from 
the practices complained of in said Order of Inquiry, as amended, re- 
spondent is ordered to cease and desist from using the unfair, unjustly 
discriminatory, and deceptive practices and devices set out in the Find- 
ings of Fact, and is ordered to keep proper accounts, records and memo- 
randa, and is further ordered to deposit the gross proceeds received 
from the sale of livestock handled on a commission basis, and any other 
funds that come into its possession as agent, in a bank account separate 
from a general or private account in which its own funds are deposited, 
such account to be drawn upon only for the payment of net proceeds 
due to the person or persons entitled thereto, and for payment of sums 
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due respondent as compensation for its services, and for payment of 
lawful marketing charges. 


Messrs. Jerome S. Ducrest and J. C. Owens, for Production and Marketing 
Administration. Mr. Charles E. Rothe, of Denver, Colorado, for respond- 
ent. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration on January 17, 1951, as amended 
on April 18, 1951, alleged that Mann, Boyd and Mann, a corpora- 
tion, hereinafter referred to as the respondent, wilfully violated 
sections 304, 307, 312(a) and 401 of the act, and sections 201.40, 
201.41, 201.43 and 201.60 of the regulations promulgated there- 
under, and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondent 
filed an answer to the Order of Inquiry in which it denied the 
charges and requested an oral hearing. Subsequently, in an 
amended answer filed November 13, 1951, as amended January 
15, 1952, respondent, through its attorney, admitted those facts 
necessary to the jurisdiction of the Secretary of Agriculture, ad- 
mitted the charges contained in the Order of Inquiry, as amended, 
and consented to the issuance of an appropriate order requiring 
respondent to cease and desist from the practices complained of 
in the Order of Inquiry, as amended, and to keep such accounts, 
records and memoranda as will fully and correctly disclose all 
transactions involved in its business, and to deposit the gross 
proceeds received from the sale of livestock handled on a commis- 
sion basis and any other funds that come into its possession as 
agent in a bank account separate from the general or private ac- 
count in which its own funds are deposited, such account to be 
drawn upon only for the payment of net proceeds due to the per- 
son or persons entitled thereto, for payment of sums due respond- 
ent as compensation for its services, and for payment of lawful 
marketing charges. The respondent, in said Amended Answer, 
as amended, also waived the report of the examiner. The Live- 
stock Branch, by its attorney, has recommended that such an 
order be issued. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 


2. Respondent at all times mentioned herein was registered as 
' a market agency to buy and sell livestock on a commission basis 
at the stockyard and at the times of the transactions of the re- 
spondent hereinafter referred to was so registered. 


3. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948 sold livestock con- 
signed to it for sale on a commission basis to George Nielsen, an 
employee of respondent; and, in accounting to the owners or con- 
signors of the livestock, submitted accounts of sale showing ac- 
count numbers and initial designations as the purchaser of their 
livestock instead of the name of said George Nielsen and made 
copies of such false and incorrect accounts of sale a part of its 
accounts and records. 


4. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 


and at divers other times during the year 1948, sold livestock con- 
signed to it for sale on a commission basis to George Nielsen, an 
employee of respondent; made such sales under assumed, false, 
fictitious or otherwise incorrect names instead of the name of 
said George Nielsen; and, in connection with such sales transac- 
tions, caused the stockyard to issue false and incorrect scale 
tickets. 


5. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948, sold livestock 
consigned to it for sale on a commission basis to a trading part- 
nership composed of C. J. Mann, an officer of respondent, and 
George Nielsen, an employee-salesman of respondent, which part- 
nership was not registered with the Secretary as a dealer and 
was not bonded to engage in dealer operations; and, in accounting 
to the consignors or owners of such livestock, submitted accounts 
of sale showing account numbers or initial designations as the 
purchaser of the livestock instead of the name of said trading 
partnership, and made copies of such accounts of sale a part of its 
accounts and records. 

6. Respondent, at the stockyard, on or about the dates and in 
connection with the sales transactions listed in the Order of In- 
quiry, and at divers other times during the year 1948 sold, in com- 
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petition with livestock consigned to respondent for sale on a com- 
mission basis, for a trading partnership composed of C. J. Mann, 
an Officer of respondent, and George Nielsen, an employee-sales- 
man of said respondent, which partnership was not registered 
with the Secretary as a dealer and was not bonded to engage in 
dealer operations, livestock purchased by the trading partnership 
for speculative purposes and sold this livestock in the name of 
“Feed Lot Loan Co.” instead of said trading partnership. 

7. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948 sold livestock 
consigned to respondent for sale on a commission basis to a trad- 
ing partnership composed of Lawrence Mauff and George Nielsen, 
employees of respondent, which partnership was not registered 
with the Secretary as a dealer and was not bonded to engage 
in dealer operations; and, in most instances, in accounting to the 
owners or consignors of such livestock, submitted accounts of sale 
showing account numbers as the purchaser of their livestock 
instead of the name of said trading partnership and made copies 
of such false and incorrect accounts of sale a part of its accounts 
and records. 

8. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948 sold, in competi- 
tion with livestock consigned to respondent for sale on a commis- 
sion basis, for a trading partnership composed of Lawrence 
Mauff and George Nielsen, employees of respondent, which part- 
nership was not registered with the Secretary as a dealer and 
was not bonded to engage in dealer operations, livestock pur- 
chased by the trading partnership from various firms for specula- 
tive purposes. 

9. Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948 sold livestock con- 
signed to respondent for sale on a commission basis to a part- 
nership composed of C. J. Mann and R. J. Lavoie, officers of re- 
spondent, Louis Karsh, M. H. Karsh and Carl Strobell, cattle 
buyer for Swift and Company, carried on respondent’s accounts 
and records as “Mann and Lavoie”, and, in accounting to the 
owners or consignors of such livestock, submitted accounts of 
sale showing false or otherwise incorrect names as the purchaser 
of their livestock instead of the name of said partnership and 
made copies of such false and incorrect accounts of sale a part of 
its accounts and records. 
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10. Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed in the Order of In- 
quiry, and at divers other times during the year 1948, for the 
purpose of concealing sales of livestock consigned to respondent 
for sale on a commission basis to a partnership composed of C. J. 
Mann and R. J. Lavoie, officers of respondent, Louis Karsh, M. H. 
Karsh and Carl Strobell, cattle buyer for Swift and Company, 
sold such consigned livestock to registered dealers and then im- 
mediately repurchased it from the dealers at agreed mark ups 
in price for said partnership. 

11. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in the Order of Inquiry, 
and at divers other times during the year 1948, sold livestock 
consigned to respondent for sale on a commission basis to various 
dealers, then repurchased such livestock on the same day, or the 
following day, to fill orders for the purchase of livestock on a 
commission basis placed with respondent by various persons or 
firms, on the basis of the weights at which respondent sold such 
livestock to the dealers but at increased prices, the dealers “turn- 
ing the scale tickets” to respondent. 


12. Respondent, at the stockyard, on or about October 20, 
1948, received 617 sheep consigned by Harold Dodge to respond- 
ent for sale on a commission basis, and, instead of offering all 
of such sheep for sale to the public in open competition, refused to 
show 160 ewes out of said consignment to interested buyers and 
sold said ewes to George Nielsen, an employee-salesman of re- 
spondent. To conceal such sales transaction, respondent submitted 
to consignor Harold Dodge a false and incorrect account of sale 
showing the purchaser of the 160 ewes as “Martin” instead of 
George Nielsen, a copy of which was made a part of respondent’s 
accounts and records, and falsely recorded the transaction in its 
accounts and records as a sale to the “Feed Lot Loan Co.”, a 
subsidiary of respondent set up by it to finance various types of 
livestock transactions. Respondent remitted to consignor what 
was purported to be the proceeds from the sale of the entire con- 
signment, less the full commission for the sale of the entire con- 
signment of 617 sheep, and cloged consignor’s freight account in 
connection with the transportation of said consignment. On or 
about October 21, 1948, the 160 ewes were shipped to the St. 
Joseph Stock Yards, South St. Joseph, Missouri, under the false 
or assumed name of “W. H. Martin” where on or about October 
26, 1948, they were sold by the Dutton Sheep Commission Com- 
pany for the account of said “Feed Lot Loan Company”, at a 





oe Oe et tebe Se “oe! 2m, Se 


mo fo Cc 8 = 2 Fe — ROT ~ 





MANN, BOYD AND MANN 197 
Cite as 11 A.D. 192 






profit of approximately $704.05. The proceeds from the sale of 
the 160 ewes were remitted to the Feed Lot Loan Co. by Dutton 
Sheep Commission Company by check, which was indorsed by 
said Feed Lot Loan Co. and the proceeds therefrom deposited to 
its account. Said proceeds, instead of being credited to George 
Nielsen’s account with the Feed Lot Loan Co., eventually were 
credited by said Feed Lot Loan Co. to consignor Harold Dodge’s 
account. 

18. Respondent during the year 1948 used funds received as 
proceeds from the sale, at the stockyard, of livestock consigned 
tc it for sale on a commission basis for purposes of its own and 
other than the payment of lawful market charges and the remit- 
tance of net proceeds to shippers, on the dates and in the amounts 
shown in the Order of Inquiry, as amended. 

















CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact which 
respondent has admitted, we must conclude that it has violated 
sections 304, 307, 312(a) and 401 of the act, and sections 201.40, 
201.41, 201.43 and 201.60 of the regulations promulgated there- 
under, and section 10 of the so-called Federal Trade Commission 
Act. Respondent has consented to the issuance of an appropriate 
order requiring it to cease and desist from the practices com- 
plained of in said Order of Inquiry, as amended; to keep such 
accounts, records and memoranda as will fully and correctly dis- 
close all transactions involved in its business; and to deposit the 
gross proceeds received from the sale of livestock handled on a 
commission basis and any other funds that come into its pos- 
session as agent in a bank account separate from the general or 
private account in which its own funds are deposited, such ac- 
count to be drawn upon only for the payment of net proceeds due 
to the person or persons entitled thereto, for payment of sums 
due the respondent as compensation for its services, and for pay- 
ment of lawful marketing charges. The violations which respond- 
ent has admitted are of a serious nature and ordinarily would 
warrant a suspension of registration. However, complainant has 
filed a recommendation that states that one of the officials of 
the respondent, who apparently was responsible directly or in- 
directly for most of the violations, no longer is employed by or 
associated with respondent. Complainant, in view of this fact 
and in the light of all the circumstances in this case, has recom- 
mended that an order such as that consented to by respondent be. 
issued. The order will be issued. 
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ORDER 


The respondent shall cease and desist from using the unfair, 
unjustly discriminatory, and deceptive practices and devices set 
out in the Findings of Fact above. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business. 

The respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account in which its own 
funds are deposited. Such account shall be drawn upon only for 
the payment of net proceeds due to the person or persons en- 
titled thereto, for the payment of sums due the respondent as 
compensation for its services, and for payment of lawful mar- 
keting charges. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3063) 


in re MARKET AGENCIES AT KANSAS CITY STocK YARDS. P&S 
Doc. No. 311. Decided February 25, 1952. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed with respect to the rates and charges 
petitioned for by respondents and no objection has been filed, the peti- 
tion, as amended, is granted, and, for good cause shown, this order 
shall become effective in less than 30 days. 


. John L. Currin for Production and Marketing Administration. Mr. Cliff 
J. Kanney, of Kansas City, Missouri, for Kansas City Livestock Ex- 
change. Mr. W. F. O’Neal, of Kansas City, Missouri, for Farmers Union 
Cooperative Association. Mr, Lester H. Ryon, of Kansas City, Missouri, 
for Producers & Texas Live Stock Association, and for Producers Order 
Buying Company, Inc. Mr. Harry Conley, of Kansas City, Missouri, for 
Harry Conley Company. Mr. J. G. Donohue, of Kansas City, Missouri, 
for Mr. F. G. Donohue. Mr. B. F. Hensley, of Kansas City, Missouri, for 
B. F. Hensley & Company. Mr. Bernhardt Block, of Kansas City, Mis- 
souri, for Independent Order Buyer Company. Mr. Gilbert W. Nichols, 
of Kansas City, Missouri, pro se. Mr. K. L. Peterson, of Kansas City, 
Missouri, for K. L. Peterson & Company. Mr. Geo. W. Tennyson, of 
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Kansas City, Missouri, for George Tennyson Order Buying Company. 
Mr. Frank Kinsley, of Kansas City, Missouri, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
January 16, 1952 (11 A.D. 13), which extended to and including 
May 5, 1952 the order issued on January 30, 1951 (10 A.D. 11), 
under which the respondents were authorized to file the current 
schedule of rates and charges. 

On January 10, 1952, respondents filed a petition requesting 
authority to put into effect a new schedule of rates and charges 
designated as Tariff No. 11 and filed as a part of the petition. By 
telegrams filed on January 18, 1952 and January 25, 1952, the 
respondents amended their petition. 

Notice of the petition, as amended, was published in the Fed- 
eral Register on January 30, 1952 (17 F.R. 897). This notice, 
which set out in detail all of the purposed rates and charges, pro- 
vided an opportunity for interested persons to be heard in the 
matter. No interested person has notified the Hearing Clerk of 
a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion, as amended, be granted, that the order to be issued be made 
effective as soon as possible, and that it remain in effect to and 
including April 1, 1953: Provided, That the respondents be re- 
quired to continue to file with the Livestock Branch the reports 
required by the order of January 30, 1951, but that, instead of 
requiring such reports to be filed on a semi-annual basis as pro- 
vided by the order of January 30, 1951, the respondents be re- 
quired to file such reports on or before February 15, 1953. 

Inasmuch as the parties are agreed with respect to the rates 
and charges petitioned for and no objection has been filed with 
the Hearing Clerk, the petition, as amended, is granted, and re- 
spondents are authorized to file a new tariff embodying the rates 
and charges set out in the notice published in the Federal Register 
on January 30, 1952. Respondents shall file with the Livestock 
Branch the reports mentioned above on or before February 15, 
19538. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
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a period of 15 days within which to be heard in the matter. The 
Packers and Stockyards Act provides that no order of this nature 
shall become effective in less than five days after the date thereof. 
Any undue delay in making this order effective may adversely 
affect marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
ot signature and remain in effect to and including April 1, 1953, 
unless changed by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3064) 


BURRES BEARDEN v. WILLIAM S. HOLMES. PACA Doc. No. 5671. 
Decided February 1, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the full purchase 
price for two truckloads of tomatoes, and where respondent failed to 
file an answer, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the purchase price of the tomatoes is a 
violation of section 2 of the act for which reparation should be awarded 
complainant. 

Burres Bearden, of Avery, Texas, complainant, pro se. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq), 
formal complaint was filed on October 4, 1951, in which complain- 
ant alleges failure on the part of respondent to account for two 
truckloads of tomatoes shipped to respondent in June 1951. A 
copy of the formal complaint and a copy of the report of investi- 
gation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served by registered mail upon respondent on De- 
cember 7, 1951. In like manner, a copy of the report of investiga- 
tion was served upon complainant on November 2, 1951. 

At the time of service of the formal complaint upon respondent, 
he was notified in writing that an answer to the complaint should 
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be filed within 20 days from the receipt of such notice, and that 
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iture failure to answer would constitute an admission of the allegations 

reof. of the complaint and would be deemed a waiver of oral hearing. 

rsely Notwithstanding such notice, respondent failed to file an answer 

| for and the issuance of an order, therefore, is authorized without 
further proceedings. 

date 

958, FINDINGS OF FACT 

1. Complainant is an individual, Napolean B. Bearden, trading 

red as Burres Bearden, whose address is Box No. 123, Avery, Texas. 

2. Respondent is an individual, William S. Holmes, whose 
address is 1043 Virginia Street, Joplin, Missouri. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 

3. On or about June 21, 1951, in the course of interstate com- 

71. merce, complainant and respondent entered into a contract pro- 
viding that complainant would ship to respondent, for sale, one 
truckload of tomatoes, and respondent would receive as his com- 
mission one-third of the proceeds realized in excess of the cost 
of the tomatoes to complainant, plus shipping charges. On or 

a about June 23, 1951, complainant agreed to ship a second truck- 

0 ° ° e ° 
saan load of tomatoes for handling on the same basis as provided in 

oral the contract of June 21, 1951. 

is a 4. On June 21, 1951, complainant shipped from loading point 

ded in the State of Texas to respondent at Joplin, Missouri, 520 boxes 
of tomatoes which met contract requirements. Upon arrival at 
mg- destination respondent accepted delivery of the tomatoes. 

5. On June 23, 1951, complainant shipped from loading point 
in the State of Texas to respondent at Joplin, Missouri, 478 boxes 
of tomatoes which met contract requirements. Upon arrival at 
destination respondent accepted delivery of the tomatoes. 

ul- 6. The cost of the 520 boxes of tomatoes, plus transportation 

1), charges, amounted to $530, and the cost of the 478 boxes of toma- 

in- toes, plus transportation charges, amounted to $597.50, or a 

vO total of $1,127.50. 

A 7. Respondent sold both lots of tomatoes, and advised complain- 
ti- ant that the amount due complainant under the contracts was 
le $1,731. Complainant indicated willingness to settle on that basis. 
le- Respondent has paid complainant $125, leaving a balance due 

a- of $1,606, no part of which has been paid. 






8. The formal complaint was filed on October 4, 1951, which 
was within 9 months from the time the cause of action herein . 
alleged accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 


























tutes an admission of the facts alleged in the complaint and a 6 
waiver of oral hearing, as provided in the rules of practice . 
(7 CFR 47.8(c)): : 
The file indicates that respondent offered to pay the balance { 
of the amount due in monthly installments of $100 and that com- . 
plainant was willing to accept this offer. Respondent did not 
carry out this agreement, however, and later offered to pay the} . 
balance in installments of $25 per month. Complainant made a ° 
counter-offer to accept payments of $50 per month, but respond- ' 


ent never replied to complainant’s offer. It is concluded that re- 
spondent’s failure to pay the balance due complainant is a viola- 
tion of section 2 of the act and complainant should be awarded 
reparation in the amount of $1,606, with interest. The facts and 
circumstances should be published. 


ORDER 





Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,606, plus interest thereon at 
the rate of 5 percent per annum from July 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3065) 


THE S. A. GERRARD COMPANY v. J. E. NELSON & SONS. PACA 
Doc. No. 5265. Decided February 1, 1952. 









Stay Order—Suspension of Operation of Prior Order Pending 
Extension of Time within Which to File Petition for Reconsideration 





Where an order was issued dismissing the complaint, and in response to 
complainant’s request, the time allowed for filing a petition for recon- 
sideration was extended, the operation of the order is suspended by the 
issuance of a stay order pending the issuance of a further order in the 
proceeding. 


The S. A. Gerrard Company, of Cincinnati, Ohio, complainant, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 16, 1952, dismissing the com- 
plaint. On January 22, 1952, complainant, by telegram, requested 
an extension of time in which to file a petition for reconsidera- 
tion. By telegram dated January 23, 1952, complainant was given 
until February 5, 1952, to file its petition for reconsideration. 

The order of January 16, 1952, is hereby stayed, pending the 
issuance of a further order in this proceeding. 
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pond- This order shall be published, and copies shall be served upon 
at re- | the parties. 
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PACA Doc. No. 5654. Decided February 6, 1952. 







Dismissal—Settlement between Parties 





shall 
on at Where complainant’s attorneys advised the Department that complainant’s 
id. claim had been amicably settled between the parties and authorized the 






issuance of an order dismissing the complaint, the complaint is, accord- 
ingly, dismissed. 






pub- 





Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 






ORDER OF DISMISSAL 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 29, 1951, complainant alle- 
ges failure on the part of respondent to pay the purchase price 
for 90 sacks of cabbage sold to respondent in May 1951. Re- 
spondent filed an answer on December 7, 1951, in effect admitting 
the indebtedness but denying any violation of the act. 

By letter dated January 19, 1952, complainant’s attorneys ad- 
vised the Department that complainant’s claim has been settled 
amicably between the parties and stated that the Department is 
authorized to issue the necessary order dismissing the complaint. 
Accordingly, the complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 3067) 


PACA Doc. No. 5666. Decided February 6, 1952. 


Dismissal—Settlement between Parties 


- Where complainant notified the Department that its claim against respond- 
ent had been settled and that the complaint may be dismissed, the com- 
plaint is, accordingly, dismissed. 

Complainant pro se. Messrs. Jennings, Strouss, Salmon & Trask, of Phoenix, 
Arizona, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding, a formal complaint was filed on 
October 22, 1951, under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), in which com- 
plainant alleged failure on the part of respondent to deliver in 
accordance with contract terms mustard greens shipped to com- 
plainant in February 1951. Complainant requested damages in 
the amount of $351.60. Respondent filed an answer to the com- 
plaint on December 26, 1951, denying that it failed to ship mus- 
tard greens in accordance with the terms of the contract and 
denying liability to complainant. 

By letter dated January 25, 1952, and received on January 29, 
1952, complainant notified the Department that it has accepted 
$300 from respondent in full and final settlement of its complaint 
against respondent. 

Complainant authorized the Department to issue an order dis- 
missing the complaint. Accordingly, the complaint is hereby dis- 
missed. 

Copies hereof shall be served upon the parties. 


(No. 3068) 


PACA Doc. No. 5497. Decided February 7, 1952. 


Dismissal with Prejudice—Settlement between Parties 


Where the Department received a stipulation signed by the parties and their 
attorneys to the effect that the controversy had been settled between the 
parties and authorizing the Department to dismiss the complaint 
with prejudice, the complaint is, accordingly, dismissed with prejudice. 
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Mr. J. C. Bolinger, of Brewster, Washington, for complainant. Mr. A. J. 
O’Connor, of O’Conor & O’Connor, of Wenatchee, Washington, for re- 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on or about December 15, 
1950. In a formal complaint filed February 19, 1951, complainant 
alleges failure on the part of respondent to pay the full purchase 
price for a carload of apples shipped in September 1950. Com- 
plainant requested an award of reparation in the amount of 
$1,074.16. Respondent filed its answer to the complaint on March 
21, 1951, denying liability. Respondent requested an oral hearing. 
The case was set down for hearing at * * *, Washington, 
on November 20, 1951. Prior to this date, the presiding officer 
was informed that a settlement had been agreed upon between the 
parties and the hearing was not held. 

On January 29, 1952, the Department received from the pre- 
siding officer an undated stipulation signed by the parties and 
their attorneys to the effect that the controversy involved herein 
has been settled between the parties and authorizing the Depart- 
ment to dismiss the complaint with prejudice. Accordingly, the 
complaint is hereby dismissed with prejudice. 


(No. 3069) 


WALTER HOLM & COMPANY v. RAGO PRODUCE COMPANY, INC. 
PACA Doc. No. 5664. Decided February 7, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered one truckload of 
produce to respondent, which produce was received and accepted, and 
that respondent has paid only part of the original purchase price, and 
where respondent failed to file an answer, held, respondent’s failure 
to answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to make full payment 
promptly is a violation of section 2 of the act for which reparation 
should be awarded complainant. 


Mr. James V. Robins, of Nogales, Arizona, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 5, 1951, it is alleged 
that complainant sold and delivered to respondent one truckload 
- of produce, including tomatoes, peppers, and bananas. It is 
further alleged that respondent accepted the produce, but has 
paid complainant only $225 of the original purchase price of 
$827.50, leaving an unpaid balance of $602.50. 

A copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on November 26, 1951. A copy of 
the formal complaint and a copy of the report of investigation 
were served by registered mail upon respondent on December 
8, 1951. 

At the time of service of the formal complaint upon it, respond- 
ent was notified in writing that an answer thereto should be filed 
within 20 days thereafter; and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Walter Holm & Company, is a corporation, 
whose post office address is Box 590, Nogales, Arizona. 

2. Respondent, Rago Produce Company, Inc., is a corporation, 
whose post office address is Box 1218, Santa Fe, New Mexico. 
At the time of the transaction involved herein respondent was 
licensed under the act. 


8. On or about February 28, 1951, in the course of interstate 
commerce, the parties entered into an oral agreement for the sale 
by complainant to respondent of one truckload of produce, con- 
taining tomatoes, peppers, and bananas, as described immedi- 
ately below, and at the prices indicated, delivered to respondent 
at destination in the State of New Mexico: 


Quantity Item Price Amount 


75 lugs originals 6x6 “Rochin” tomatoes $ 5.50 $412.50 
10 crates Bell peppers “Mex. Beauty” 10.00 100.00 
75 — 30 lb. cartons Holm bananas 4.20 815.00 


Total $827.50 
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4. On or about February 28, 1951, complainant shipped by 
motor truck, from loading point in the State of Arizona, to re- 
spondent at Santa Fe, New Mexico, tomatoes, peppers, and bana- 
nas in the quantities set forth in Finding 3 above, and of the kind, 
quality, grade or brand, and condition called for by the contract 
described in Finding 3 above. Upon arrival at destination, re- 
spondent accepted the produce. 

5. Of the original purchase price of $827.50, respondent has 
remitted to complainant only $225.00. The balance due complain- 
ant from respondent is $602.50, no part of which has been paid. 

6. Informal complaint was filed on August 6, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c)). 

The record discloses that on or about February 28, 1951, com- 
plainant shipped a truckload of produce, consisting of tomatoes, 
peppers, and bananas, to respondent. The evidence indicates that 
the produce met the requirements of the agreement entered into 
between the parties, that it was shipped in interstate commerce, 
and that it was accepted by respondent. Payments totaling $225 
on the original purchase price of $827.50 were made by respond- 
ent, leaving a balance due complainant of $602.50. Respondent’s 
failure to make full payment promptly in connection with this 
shipment is a violation of section 2 of the act. Complainant should 
be awarded reparation for the balance due, plus interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $602.50, plus interest thereon at the 
rate of 5 percent per annum from March 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 3070) 


THE AUSTER COMPANY v. WESCO FoopDsS COMPANY. PACA Doc. 
No. 5480. Decided February 8, 1952. 


Dismissal of Petition for Reconsideration for 
Failure to Show Error’ in Prior Order 


Respondent’s petition for reconsideration dismissed where the evidence in 
the record relied upon by respondent in its petition was considered and 
partially discussed in the reparation proceeding, and where the con- 
clusions reached in that proceeding are supported by the evidence. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent Wesco Foods Com- 
pany. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued January 23, 1952, granting reparation in the amount 
of $930.28, with interest thereon at the rate of 5 percent per 
annum from April 1, 1950, until paid. The order was based upon 
the conclusion that, in violation of section 2 of the act, respondent 
had rejected without reasonable cause a carload of pears shipped 
by complainant, as the evidence was inadequate to establish that 
the produce was in unsuitable shipping condition at the time of 
sale. Copies of the order were served by registered mail upon 
respondent and complainant on January 25, 1952. On February 
1, 1952, and within the time provided by the rules of practice, 
respondent filed a petition for reconsideration of the order of 
January 23, 1952. 

Respondent contends that it was error to hold that respondent’s 
rejection of the pears was without reasonable cause. In fact, re- 
spondent contends that each and every paragraph of the conclu- 
sions, which was not in keeping with its contentions, was in error. 
The evidence in the record relied upon by respondent in its peti- 
tion for reconsideration was considered and partially discussed in 
the order of January 23, 1952, and we are of the opinion that the 
conclusions reached in that order are supported by the evidence. 

Respondent’s petition for reconsideration is dismissed without 
prior service upon complainant. 

The reparation awarded in the order of January 23, 1952, shall 
be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Service hereof shall be made upon the parties. 
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(No. 3071) 


NEWBERN GROVES v. MERIDIAN BANANA COMPANY. PACA Doc. 
No. 5655. Decided February 8, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of citrus 

fruit to respondent, that the fruit met contract requirements, and that 

it was accepted by respondent, but that the latter has paid only a part 

of the total purchase price, and where respondent failed to file an 

answer to the complainant, held, respondent’s failure to answer con- 

stitutes an admission of the facts alleged in the complaint and a waiver 

of oral hearing, and its failure to make full payment promptly is a 

violation of the act for which reparation, with interest, should be 
awarded complainant. 


Newbern Groves, of Tampa, Florida, complainant, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 30, 1951, it is alleged that 
complainant sold and delivered various lots of oranges and tan- 
gerines to respondent; and that respondent accepted the produce, 
but has paid complainant only $200 of the total purchase price 
of $858, leaving an unpaid balance of $658. 

A copy of the report of investigation, prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served by reg- 
istered mail upon complainant on November 7, 1951. A copy 
of the report of investigation and a copy of the formal complaint 
were served by registered mail upon respondent on November 
14, 1951. 

At the time of service of the formal complaint upon it re- 
spondent was notified in writing that an answer thereto should 
be filed within 20 days thereafter; and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, C. D. Newbern, trading as 
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Newbern Groves, whose post office address is Box 7098, Tampa, 
Florida. 

2. Respondent is an individual, Mitchell Glicco, trading as Me- 
ridian Banana Company, whose post office address is Meridian, 
-Mississippi. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about December 15, 1950, in the course of interstate 
commerce, the parties entered into an oral agreement for the 
sale by complainant to respondent of the citrus fruit described 
immediately below, and at the prices indicated, f.o.b. loading point 
in the State of Florida: 

No. of Packages Commodity Price Amount 
30 14 box bags Oranges $1.50 $ 45.00 
24 Oranges, 250’s 2.75 66.00 
161 Oranges, 216’s & larger 3.00 483.00 
96 Tangerines 2.75 264.00 


$858.00 


4. On or about December 16, 1950, complainant delivered to re- 
spondent at shipping point in the State of Florida, oranges and 


tangerines in the quantities, and of the kind, quality, grade, and 
size agreed upon by the parties. The fruit was shipped in respond- 
ent’s truck to destination in the State of Mississippi, and accepted 
by respondent without complaint. 

5. Respondent has remitted a total of $200 to complainant in 
connection with the contract and shipment described in findings 
3 and 4 above. The balance due complainant is $658, no part of 
which has been paid. : 

6. Informal complaint was received on July 3, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

The record discloses that complainant sold and delivered one 
truckload of oranges and tangerines to respondent. The evidence 
further shows that the produce delivered met the requirements of 
the contract entered into by the parties, that the produce was 
shipped in interstate commerce, and that it was accepted by re- 
spondent without complaint. Respondent has made payments to- 
talling $200 on the original invoice price of $858, which leaves 
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a balance due and unpaid of $658. Respondent’s failure to make 
full payment promptly in connection with the shipment is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation for the balance due, plus interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $658, plus interest thereon at the 
rate of 5 percent per annum from January 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3072) 


PACA Doc. No. 5565. Decided February 13, 1952. 


Dismissal of Complaint—Settlement between Parties 


Where complainant notified the Presiding Officer that its claim had been 
amicably settled with respondent and that complaint may be dismissed, 
the complaint is, accordingly, dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. William Zue- 
kerberg, of New York, New York, for respondent. Mr. James A. D’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed April 16, 1951, alleging failure of re- 
spondent to pay $1,692.36 as respondent’s share of a loss sus- 
tained in connection with two carloads of lettuce handled on joint 
account. Respondent filed an answer on July 18, 1951, denying 
generally the allegations of the complaint. Respondent requested 
an oral hearing. 

The matter was set down for oral hearing at * * *, New 
York, on February 20, 1952. Complainant’s authorized represen- 
tative notified the Presiding Officer, by letter dated February 1, 
1952, that complainant’s claim had been amicably settled with 
respondent and that the complaint may be dismissed. Accordingly, 
the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 3073) 


BETTINGER BROS. v. MAYFAIR Propucts, INc. PACA Doc. No. 
5623. Decided February 18, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged failure of respondent to pay the full amount due 
on the purchase prices for numerous shipments of commodities accepted 
by it, and where respondent failed to file an answer to the complaint, 
held, respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the total amount due complainant on the purchase prices 
is a violation of section 2 of the act for which reparation should be 
awarded complainant. 


Bettinger Bros., of Swanton, Ohio, complainant, pro se. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
informal complaints were received by the Department on March 
20, 1950 and February 7, 1951. A formal complaint was filed on 
June 4, 1951, in which complainant alleges that respondent failed 
to pay the full amounts due complainant for certain produce sold 
and delivered to respondent between July 27 and August 17, 1949, 
and between August 1 and October 10, 1950. A copy of the formal 
complaint, together with a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
was served by registered mail upon respondent on September 10, 
1951. A copy of the report of investigation was also served by 
registered mail upon complainant on September 7, 1951. 

At the time of service of the formal complaint upon respondent, 
it was notified in writing that an answer to the complaint should 
be filed within 20 days from the receipt of such notice, and that 
failure to answer would constitute an admission of the allegations 
of the complaint and would be deemed a waiver of oral hearing. 
Notwithstanding such notice, respondent did not file an answer 
and the issuance of an order, therefore, is authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leonard M, Bet- 
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tinger, Harold V. Bettinger, and Richard K. Bettinger, doing 
business as Bettinger Bros., whose address is R.F.D. No. 3, Swan- 
ton, Ohio. 

2. Respondent, Mayfair Products, Inc., is a corporation whose 
address is 1850 South Normal Avenue, Chicago, Illinois. At all 
times referred to herein, respondent was licensed under the act. 


3. On or about July 26, 1949, complainant and respondent en- 
tered into a contract, subsequently confirmed in writing, whereby 
complainant was to purchase for and ship to respondent certain 
produce, consisting mostly of peppers. Complainant was to re- 
ceive as a commission 15 cents per bag on all purchases, in addi- 
tion to the purchase price and any transportation or container 
costs involved. 

4. Between July 27 and August 17, 1949, complainant shipped 
in interstate commerce from loading points in the State of Ohio 
to respondent at Chicago, Illinois, the commodities set out below, 
at the prices indicated, f.o.b. shipping point: 


July 27, 1949 808% Bu. Hot peppers @ $2.25 $ 694.13 
63 Bu. Banana sweets @ ~~ 2.25 141.75 
Delivery on 371 Bu. 55.65 


Total 891.53 


July 29, 1949 Bu. Hot peppers @ $2.00 192.00 
Bu. Hot peppers @ 2.25 450.00 
Freight 45.00 


Total 687.00 
July 29, 1949 Bu. Jumbo cucumbers @ $1.50 78.00 


Aug. 1, 1949 Bu. Hot peppers @ $2.00 288.00 
Bu. Shortage @ 2.25 9.00 
Freight 50.00 


Total 347.00 


Aug. 2, 1949 Bu. Hot peppers @ $2.00 596.00 
Bu. Sweet yellow @ ~~ 2.00 122.00 
Freight 53.85 


Total 771.85 
Aug. 3, 1949 Bu. Hot peppers @ $2.00 462.00 


Bu. Sweet long @ 2.00 200.00 
Freight 49.65 


Total 711.65 
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Aug. 4, 1949 


Aug. 7, 1949 


Aug. 8, 1949 


Aug. 10, 1949 


Aug. 17, 1949 
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600 Bu. Hot peppers @ $2.00 
110 Bu. Sweet peppers @~ 2.00 
Freight 
493 Bu. Hot peppers @ $2.00 
125 Bu. Cucumbers @ 1.00 
Freight 
Total 


407 Bu. Hot banana peppers @ $2.00 
127 Bu. Sweet banana peppers @_ 2.00 
Freight 


Total 


501 Bu. Hot banana peppers @ $1.80 
300 Bu. Sweet banana peppers @_ 1.80 


Freight 
Total 
150 Bu. Hot peppers @ $1.80 
244 Bu. Hot peppers @ = 1.50 
- Freight 
Total 


$1,200.00 
220.00 
74.00 


$1,494.00 


$ 986.00 
125.00 
74.00 


$1,185.00 


$ 814.00 
254.00 
68.77 


$1,136.77 


$ 901.80 
540.00 
82.88 


$1,524.68 


$ 270.00 
366.00 
60.00 


$ 696.00 


5. Between August 1 and October 10, 1950, complainant ship- 
ped in interstate commerce from loading points in the State of 
Ohio to respondent at Chicago, Illinois, the commodities set out 
below, at the prices indicated, f.o.b. shipping point: 


Aug. 1, 1950 


Aug. 6, 1950 


Aug. 9, 1950 


Aug. 16, 1950 


424 Bu. Yel. Hung. hot pep. @ $1.75 
84 Bu. Yel. Hung. sweet pep. @ _ 1.75 


Total 


278 Bu. Hung. Sweet peppers @ $1.75 
422 Bu. Hungarian hot peppers @ 1.75 
9 Bu. Cherry hot peppers @ 2.50 


Total 
248 Bu. Sweet banana peppers @ _ $1.60 
528 Hot banana peppers @ = 1.60 

Total 
665 Bu. Hot peppers @ $1.50 
156 Bu. Sweet white peppers @ = 1.50 
10 Bu. Green tomatoes @ ~~ 2.00 

Total 


$ 742.00 
147.00 
$ 889.00 


$ 486.50 
738.50 
22.50 


$1,247.50 


$ 396.80 
844.80 


$1,241.60 


$ 997.50 
234.00 
20.00 


$1,251.50 
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Aug. 23, 1950 392 Bu. Hot peppers @ $1.25 $ 490.00 
108 Bu. Sweet peppers @ = 1.25 135.00 

Total $ 625.00 

Aug. 27, 1950 415 Bu. Hot Hungarian peppers @ $1.25 $ 518.75 
Aug. 30, 1950 403 Bu. Hot Hungarian peppers @ $1.25 $ 503.75 
Sept. 4, 1950 450 Bu. Hot peppers @ $1.25 $ 562.50 
Sept. 6, 1950 450 Bu. Hot peppers @ $1.20 $ 540.00 
Sept. 11, 1950 480 Bu. Hot peppers @ $1.20 $ 576.00 
Sept. 14, 1950 333 Bu. Hot peppers @ $1.20 $ 399.60 
126 Bu. Sweet peppers @ 1.20 151.20 

Total $ 550.80 

Sept. 18, 1950 405 Bu. Hot peppers - @ $1.20 $ 486.00 
Sept. 20, 1950 211 Bu. Sweet Hung. peppers @_ $1.20 $ 253.20 
101 Bu. Hot Hungarian peppers @ $1.20 121.20 

Total $ 374.40 

Sept. 25, 1950 289 Bu. peppers @ $1.20 $ 346.80 
Sept. 27, 1950 215 Bu. Hot Hungarian peppers @ $1.20 $ 258.00 
Sept. 28, 1950 233 Bu. Hot banana peppers @ $1.20 $ 279.60 
Oct. 2, 1950 200 Bu. Yellow sweet peppers @ $1.20 $ 240.00 
120 Bu. Hot peppers @ 1.20 144.00 

Total $ 384.00 

Oct. 10, 1950 358 Bu. Hot peppers @ $1.20 $ 429.60 


6. Upon arrival at destination, respondent accepted the ship- 
ments referred to in Findings of Fact 4 and 5, and has paid com- 
plainant on the 1949 shipments the sum of $5,530.93, leaving a 
balance due for the produce shipped in 1949 of $3,992.55. Re- 
spondent has paid complainant on the 1950 shipments $5,793.35, 
leaving a balance due complainant for the commodities shipped in 
1950 of $5,271.45, or a total amount of $9,264.00 due complainant 
on the purchase prices of the produce. 

7. There is also due and owing to complainant from respondent 
$613.80 as commission, $50 storage charges, and $11.22 protest 
fees on a series of checks given to complainant by respondent 
which were returned by the bank for lack of funds, making a 
total indebtedness due complainant from respondent of $9,939.02. 


8. Informal complaints were filed on March 20, 1950, and on 
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February 7, 1951, which was within 9 months from the time the 
causes of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided by the rules of practice (7 
CFR 47.8(c)). 


The important facts admitted are that complainant purchased 
for respondent certain commodities to be shipped in interstate 
commerce; that complainant shipped to respondent commodities 
complying with contract specifications; that respondent accepted 
the shipments in compliance with the contract and paid complain- 
ant only a part of the agreed purchase prices; and that respond- 
ent has failed and refused to pay the balance due complainant 
under the contract. It is concluded that respondent’s failure to 
promptly pay the purchase prices for the commodities shipped to 
and accepted by it is a violation of section 2 of the act. 

While some of the allegations of the complaint are at variance 
with the figures shown on the record of shipments and remit- 
tances, and considerable confusion is apparent in complainant’s 
efforts to establish the amount due complainant from respondent 
under the contract, we conclude after careful and tedious calcu- 
lation that complainant should be awarded reparation in the 
amount of $9,939.02. Although this is in excess of the amount 
stated by complainant in the 11th paragraph of the complaint to 
be due, it will be noted that complainant prays in the final para- 
graph of the complaint that “complainant be awarded such 
amount of damages as it may be entitled to receive according to 
the facts established.” The facts and circumstances should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $9,939.02, plus interest at the 
rate of 5 percent per annum from November 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3074) 


In re EASTERN PRODUCE DISTRIBUTORS, INC. PACA Doc. No. 
5642. Decided February 18, 1952. 


Revocation of License for Repeated Failures to Pay for Various 
Shipments of Produce—Publication of Facts—Default 


Where in a disciplinary proceeding under the act respondent was charged 
with having failed to pay for various shipments of peaches, potatoes, 
sweet corn, cantaloups, and watermelons, and where respondent failed 
to file an answer within the time allowed, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its repeated failures to pay for the 
various shipments of the produce require a revocation of its license in 
the public interest and, therefore, revocation should be ordered, and the 
facts should be published. 


. James E.. Horton, for complainant. Eastern Produce Distributors, Inc., 
of New Haven, Connecticut, respondent, pro se. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted 
by a complaint filed with the Hearing Clerk, Office of the Solicitor, 
on November 9, 1951. The respondent, Eastern Produce Distrib- 
utors, Inc., of New Haven, Connecticut, was charged with having 
failed to pay for various shipments of produce. Copies of the 
complaint and the rules of practice were personally served on re- 
spondent’s treasurer at Orange, Connecticut, on November 19, 
1951, by an employee of the Production and Marketing Adminis- 
tration. No answer having been filed within the time allowed, 
the matter was referred to the Office of Hearing Examiners and 
on December 12, 1951, was assigned to Jack W. Bain of that office 
as examiner. 

Under section 47.30(c) of the rules of practice (7 CFR, 1949 
ed., Part 47), failure to answer the complaint constitutes admis- 
sion of the facts alleged and waiver of oral hearing. Accordingly, 
without further investigation or hearing, the examiner issued his 
report on December 14, 1951, recommending revocation of re- 
spondent’s license. 


FINDINGS OF FACT 


1. Respondent is a Connecticut corporation, incorporated in 
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May 1941, whose address was reported to the Department as 110 
South Orange Street, New Haven, Connecticut. James V. Santa- 
mauro is its secretary and Frank Annicelli is its treasurer. The 
complaint does not name its other officers. 

2. At all times material herein respondent engaged as a dealer 
in fresh fruits and vegetables in interstate commerce. 

3. Respondent was issued a license under the act on June 7, 
1951, which license is now in effect. 

4. Between June 5 and August 2, 1951, respondent purchased 
50 shipments of perishable agricultural commodities but has not 
paid for them. The commodities involved were peaches, potatoes, 
sweet corn, cantaloupes, and watermelons. They were shipped 
from Georgia, New Jersey, Virginia, Maryland, Florida, North 
Carolina, and New York. They were purchased from Bate- 
man Company, Inc., Macon, Georgia; LeRoy Dyal, Jr., Hights- 
town, New Jersey; Growers Seed & Fertilizer Company, Inc., 
Exzore, Virginia; Growers Supply Company, Machipongo, Vir- 
ginia; William P. Hearne, Salisbury, Maryland; O. D. Huff, Jr., 
McIntosh, Florida; Harris M. McRae, Ellerbe, North Carolina; 
Samuel F. Perkel, Newark, New Jersey; Henry A. Pollak & Com- 
pany, Inc., Hicksville, New York; Joseph Reinhart, Inc., Com- 
mack, New York; M. F. Thompson, Aurora, North Carolina; 
Scott and Halstead, Weeksville, North Carolina; and Sayre Bald- 
win, Inc., Bridgehampton, New York. The total amount due and 
unpaid on these shipments, after deducting all adjustments and 
part payments, is $28,890.88. 

5. By a letter dated October 8, 1951, the violations alleged in 
the complaint, and found above, were called to respondent’s at- 
tention to afford it the opportunity to demonstrate or achieve com- 
pliance with the act. The letter was mailed to respondent at the 
address reported to the Department, and carbon copies were 
mailed to respondent’s secretary and treasurer at their residence 
addresses. The letter to respondent was returned undelivered but 
the copies to the officers were not returned. No reply has been 
received. 


CONCLUSIONS 


Section 2 of the act requires prompt payment. Failure to pay 
violates this requirement. Respondent’s repeated failures to pay 
require revocation of its license in the public interest. Revoca- 
tion should be ordered, and the facts should be published. Jn re 
Tulare County Fruit & Vegetable Distributors, Inc., 6 A.D. 553 
(1947) ; In re Bailey Produce Company, Inc., 8 A.D. 1403 (1949). 
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ORDER 


Respondent’s license is revoked and this decision shall be pub- 
lished. 

Copies hereof shall be served on the parties. Except as to serv- 
ice, this order shall become effective on the 20th day after this 
date. 


(No. 3075) 
PACA Doc. No. 5560. Decided February 18, 1952. 


Dismissal—Settlement between Parties 


Where counsel for complainant informed the Department that the contro- 
versy had been settled, the complaint is dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Neil 
A. Riley, of Minneapolis, Minnesota, for respondent. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 7, 1950, complainant 
seeks reparation for $1,161.95, which amount is alleged to rep- 
resent damages sustained by complainant as a result of respond- 
ent’s delivery to it of a carload of carrots which failed to meet 
contract requirements. Respondent filed an answer and set-off in 
which it is alleged that complainant was indebted to respondent 
in the amount of $60 for top ice, and for damages in the amount 
of $152.50 allegedly sustained by reason of complainant’s failure 
to sell the carrots in question on a consignment, basis and to ren- 
der an accounting thereon to respondent. An oral hearing was re- 
quested. Complainant filed a reply denying liability on the set-off, 
and also requesting an oral hearing. 

The Department has now been informed by counsel for com- 
plainant that the controversy has been settled, and payment 
received by complainant pursuant thereto. Accordingly, the com- 
plaint should be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 3076) 


PACA Doc. No. 5649. Decided February 18, 1952. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that the controversy had been 
settled between the parties, the complaint is dismissed. 


Messrs. Benton, Bosser, Becker, Parnell & Fulton, of Appleton, Wisconsin, 
for complainant. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed on September 13, 1951, complainant 
seeks reparation for the unpaid purchase price of a truckload 
of onions and potatoes allegedly sold and delivered to respondent. 
A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent on 
November 1, 1951: Notwithstanding written notice to it that 
failure to file an answer to the formal complaint would constitute 
an admission of the facts alleged therein and a waiver of oral 
hearing, respondent failed to file an answer within the 20-day 
period allowed for such filing. A copy of a supplemental report 
of investigation was served by registered mail upon respondent 
on December 5, 1951. 

By letter dated January 15, 1952, complainant advised the De- 
partment to the effect that complainant had accepted a check 
tendered by respondent in full settlement of the controversy, and 
that payment on the check had been received. Accordingly, the 
complaint should be, and is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 3077) 


Ecco PACKING COMPANY v. BARFIELD & COMPANY AND RIES, 
MuNoz & ANTUN Corp. PACA Doc. No. 4972. Decided Feb- 
ruary 19, 1952. 


Stay Order—Suspension of Operation of Prior Order Pending 
Filing of Petition for Reconsideration 


Where respondent requested an extension of time to a designated date to 
file a petition for reconsideration, the request is granted and the order 
is stayed. 


Messrs. Schwartz & Miller, of New York, New York, for respondent, Ries, 
Munoz & Antun Corp. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), an order 
was issued on January 23, 1952, awarding reparation to com- 
plainant against respondent Ries, Munoz & Antun Corp. and dis- 
missing the complaint against respondent Barfield & Company. 

By letter dated February 13, 1952, counsel for respondent 
Ries, Munoz & Antun Corp. requested an extension of time to 
March 21, 1952, in which to file a petition for reconsideration. 
Counsel’s request is hereby granted and the order of January 23, 
1952, in this proceeding, is hereby stayed, pending the issuance 
of another order in the proceeding. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 3078) 


Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER CO. 
and RIES, MuNoz & ANTUN CorP. PACA Doc. No. 4982. De- 
cided February 19, 1952. 


Stay Order—Suspension of Operation of Prior Order Pending 
Filing of Petition for Reconsideration 


Where respondent requested an extension of time to a designated date to 
file a petition for reconsideration, the request is granted and the order * 
is stayed. 
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Messrs. Schwartz & Miiler, of New York, New York, for respondent, Ries, 
Munoz & Antun Corp. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), an order 
was issued on January 23, 1952, awarding reparation to com- 
plainant against respondent Ries, Munoz & Antun Corp. and dis- 
missing the complaint against respondent Brighton Freezer & 
Locker Co. 

By letter dated February 13, 1952, counsel for respondent Ries, 
Munoz & Antun Corp. requested an extension of time to March 
21, 1952, in which to file a petition for reconsideration. Counsel’s 
request is hereby granted and the order of January 23, 1952, 
in this proceeding, is hereby stayed, pending the issuance of an- 
other order in the proceeding. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 3079) 


Ecco PACKING COMPANY v. FROZEN FOODS OF SYRACUSE, INC., 
and RIES, MuNoz & ANTUN Corp. PACA Doc. No. 4970. De- 
cided February 19, 1952. 


Stay Order—Suspension of Operation of Prior Order Pending 
Filing of Petition for Reconsideration 


Where respondent requested an extension of time to a designated date to 
file a petition for reconsideration, the request is granted and the order 
is stayed. 

Messrs. Schwartz & Miller, of New York, New York, for respondent, Ries, 
Munoz & Antun Corp. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 499a et seq.), an order 
was issued on January 23, 1952, awarding reparation to com- 
plainant against respondent Ries, Munoz & Antun Corp. and dis- 
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missing the complaint against respondent Frozen Foods of Syra- 
cuse, Inc. 

By letter dated February 13, 1952, counsel for respondent Ries, 
Munoz & Antun Corp. requested an extension of time to March 
21, 1952, in which to file a petition for recensideration. Counsel’s 
request is hereby granted and the order of January 23, 1952, in 
this proceeding, is hereby stayed, pending the issuance of another 
order in the proceeding. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 3080) 


Ecco PACKING COMPANY v. GOFF’S FROSTED FooDS AND RIES, 
Munoz & ANTUN Corp. PACA Doc. No. 4973. Decided Feb- 
ruary 19, 1952. 


Stay Order—Suspension of Operation by Prior 
Order Pending Financial Arrangements 


Where respondent requested the issuance of a stay order to give it additional 
time to work out pending financial arrangements, and it appears that 
granting the request will not prejudice complainant and that it may 
be to complainant’s advantage, the request is granted. 


Goff’s Frosted Foods, of Chester, Pennsylvania, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 23, 1952, awarding reparation 
to complainant against respondent Goff’s Frosted Foods and dis- 
missing the complaint as to respondent Ries, Munoz & Antun 
Corp. 

By letter dated February 13, 1952, respondent Goff’s Frosted 
Foods requested the issuance of a stay order to give it additional 
time to work out pending financial arrangements. It appears that 
granting the request will not prejudice complainant and may be 
to complainant’s advantage. 

The order of January 23, 1952, in this proceeding, is hereby 
stayed, pending the issuance of another order in the proceeding. 

This order shall be published and copies shall be served upon 


. 


the parties. : 
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(No. 3081) 


L. GILLARDE COMPANY v. FRANKENTHAL Co., INC. PACA Doc. 
No. 5390. Decided February 20, 1952. 


Prior Order Amended on Reconsideration—When Interest Not Allowable 
on Full Purchase Price—Refusal to Accept Tender 


Where respondent filed a petition for reconsideration of the order awarding 
reparation to complainant for the purchase price of a commodity, alleg- 
ing six errors in the decision, it is concluded, upon reconsideration, that 
the previous action insofar as it relates to five of the alleged errors was 
not erroneous, but with respect to respondent’s sixth claim of error, 
which is that interest should not be assessed on the full purchase price, 
it is concluded, that since the record shows that respondent tendered 
$360.58 to complainant which, for some reason unexplained, complain- 
ant did not accept, the latter is not entitled to interest on that portion of 
the award because the amount was tendered without prejudice to com- 
plainant’s right to seek additional recovery, and, therefore, the prior 
order should be amended to provide for interest on only $1448.42 of 
the award of $1809.00. 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New 
York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on September 25, 1951, awarding reparation 
to complainant in the amount of the purchase price of a ship- 
ment of lettuce purchased from complainant by the respondent. 

The order was served upon respondent by registered mail on 
September 26, 1951. A petition for reconsideration of the order, 
supported by a brief, was filed by respondent within the time pro- 
vided by the rules of practice for such filing. 

Respondent lists in its petition six alleged errors in the Depart- 
ment’s decision. The first five relate to the evidence and our con- 
clusions with respect thereto. Each claim of error has been care- 
fully considered, but we are unable to agree with respondent’s 
contentions. We think our previous action, insofar as it relates 
to these points, was correct. 

We agree with respondent’s sixth claim of error, which is that 
interest should not have been assessed on the full purchase price. 
The record shows that respondent tendered $360.58 to complain- 
ant, without prejudice to complainant’s right to seek additional 
recovery. For some reason which is not explained, complainant 
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did not accept the tender. Since the tender was without prejudice, 
it is clear that complainant is not entitled to interest on $360.58 
of the award; in other words, that interest should be allowed on 
only $1,448.42 of the award of $1,809. The order of September 
25, 1951, should be amended accordingly. 

The order of September 25, 1951, in this proceeding, is amended 
by striking out the word “thereon” in the first paragraph under 
the heading “Order,” and substituting “on $1,448.42” in lieu 
thereof. 

The reparation awarded in the order of September 25, 1951, as 
amended by this order, shall be paid within 30 days from the date 
of this order. 

This order shall be published. 

Service hereof shall be made on the parties. 


(No. 3082) 


PACA Doc. No. 4951. Decided February 20, 1952. 


Dismissal of Petition for Reconsideration for 
Failure to Show Error in Prior Order 


Where complainant filed petition for reconsideration contending it was error 
to allow respondent to recoup damages resulting from complainant’s 
breach of contract, the contention is found to be without merit and the 
petition is dismissed. 


Recoupment Not Barred by Statute of Limitations 
Respondent’s right of recoupment to defeat complainant’s claim not barred 


by statute of limitations. 


Practice and Pleading—Failure to Plead Recoupment 
Because of Mistake—Breach of Contract 


Respondent’s failure to plead recoupment for damages resulting from com- 
plainant’s breach of contract because of mistake as to its remedy 
excused. 


Buyer’s Right to Damages Not Waived by Rejection in F.O.B. Sale 


Where complainant-seller contended buyer waived right to damages by re- 
jecting shipment, citing in reliance a prior court decision, held, that this 
decision involves a “rolling acceptance final” sale and is inapplicable to 
the f.o.b. sale involved in the present proceeding. 


Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On November 27, 1950, an order was issued dismissing the com- 
plaint. Copies of the order were served upon the parties. On De- 
_cember 13, 1950, complainant requested an extension of time 
within which to file a petition for reconsideration. The time was 
extended to December 28, 1950. On December 20, 1950, an order 
was issued staying the order of November 27, 1950, pending the 
issuance of a further order in this proceeding. The petition for 
reconsideration was filed by complainant on December 27, 1950. 
Action on this petition was held in abeyance since other proceed- 
ings involving the same subject matter were pending. Orders in 
these related proceedings are being issued today. 

The principal part of complainant’s petition is given to the 
contention that it was error to allow respondent to recoup dam- 
ages resulting from complainant’s failure to deliver celery of the 
type specified in the contract of sale. Three arguments in support 
of this contention are presented. 

It is first argued that recoupment is in the nature of a counter- 
claim and, therefore, a claim must be filed within nine months 
from the date the cause of action accrues. Complainant has failed 
to differentiate between recoupment which arises only in connec- 
tion with the identical transaction involved in the complaint and 
a claim arising out of a different transaction. A statute of limita- 
tions generally does not bar recoupment, when used to defeat or 
diminish the main action, so long as the main action itself is filed 
within the statutory period. Pennsylvania R. Co. v. Miller, 124 
F. 2d 160 (5th Cir. 1942) ; Anonymous Decision, PACA Docket 
No. 4474, 6 A.D. 231. Respondent’s right to damages in this pro- 
ceeding arose out of the same transaction as involved in the com- 
plaint and was not barred since the complaint was timely filed. 

The next argument is that recoupment must be pleaded before 
it may be considered. Ordinarily this is so. But the facts and cir- 
cumstances in this proceeding present an excusable situation. 
Complainant alleged that the carload of celery was in accordance 
with the contract of sale and that respondent rejected the celery 
without reasonable cause. An award of reparation was requested 
for the purchase price less the amount paid by respondent for 
47 crates removed from the car and the net proceeds received 
from the sale of the balance of the celery which was rejected. 
Respondent denied liability for damages claiming that its rejec- 
tion was not without reasonable cause because complainant ten- 
dered the wrong type of celery. Although not so alleged, it was 
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held in the order of November 7, 1950, that respondent’s removal 
of 47 crates of celery constituted an acceptance and therefore its 
rejection of the balance was without reasonable cause. Thus it ap- 
pears that respondent made a mistake as to its remedy— it should 
not have rejected—but we see no reason why this should cause 
respondent to forfeit a right to damages for complainant’s breach 
of contract. Of course, respondent should be liable for any dam- 
ages which would not have resulted except for its rejection. In 
this connection, complainant points out in its brief that the carrier 
probably charged a higher local rate for the transportation of the 
carload after the 47 crates were removed. This may be so, but 
there is no evidence of the amount or whether anyone was charged 
with or paid the amount. 

Complainant’s third argument appears to be that respondent 
waived any right to damages by rejecting the shipment, citing 
L. Gillarde Co. v. Joseph Martinelli & Co., 168 F. 2d 276 (1st Cir. 
1948) as amended by supplemental decision in 169 F. 2d 60, cer- 
tiorari denied 335 U.S. 885 (1948). That case involved a “rolling 
acceptance final” contract and has no application here. Complain- 
ant alleged in its formal complaint that the agreed basis of sale 
was “rolling acceptance final.” We found, as contended by re- 


spondent, that the basis of sale was f.o.b. and that “rolling accept- 
ance final” was not one of the agreed terms of the contract. 
Complainant’s petition for reconsideration is dismissed with- 
out making prior service upon respondent. 
Copies hereof shall be served upon the parties. 


(No. 3083) 


THE SCHUMAN Co. v. SIMON SIEGEL Co. PACA Doc. No. 4956. 
Decided February 20, 1952. 


Rejection of Commodity without Reasonable Cause— 
Evidence Showing Celery of Type Ordered—Damages 


Where complainant contracted to sell to respondent a rolling carload of 
Golden Pascal:celery and respondent rejected the carload claiming the 
celery was not Golden Pascal, held, that the evidence shows the celery 
was Golden Pascal, that respondent’s rejection was without reasonable 
cause and that reparation should be awarded complainant for the dif- 
ference between the contract price and the net proceeds realized from 
tha resale of the rejected celery. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Golbue & 
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Golbus, of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received August 14, 1947. In the formal 
complaint filed March 15, 1948, complainant alleges that it con- 
tracted to sell respondent a carload of Golden Pascal celery then 
in transit from California; that the carload of Golden Pascal 
celery was diverted to respondent; but that respondent rejected 
the celery without reasonable cause in violation of section 2 of 
the act. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent on May 8, 1948. A copy of 
the report of investigation was served upon complainant on May 
10, 1948. 

Respondent filed an answer on May 24, 1948, in which it ad- 
mitted, in effect, the purchase on the terms alleged by complain- 
ant. Respondent alleges that it resold the celery as Golden Pascal 
to Ritter-Lown Co. of Los Angeles, California; that the buyer 
from Ritter-Lown Co. received the celery and claimed it was 
snow white Golden Heart, not Golden Pascal; and that complain- 
ant was notified of the claim of the ultimate buyer. 

At the request of the parties, this proceeding was held in abey- 
ance until orders had been issued in two other proceedings in- 
volving the same carload of celery. 

Neither party requested an oral hearing although the amount 
involved exceeds $500. The shortened method of procedure was 
followed in accordance with section 47.20 of the rules of practice. 
Complainant requested that its formal complaint and exhibits 
be considered as its opening statement of facts. Respondent filed 
an answering statement. Thereafter complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Schuman Co., is a corporation whose ad- 
dress is 216 South Water Market, Chicago, Illinois. 

2. Respondent, Simon Siegel Co., is a corporation whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 
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3. On or about November 12, 1946, complainant entered into a 
joint account agreement with United Fruit & Produce Co. of St. 
Louis, Missouri. Under this agreement complainant was to sell a 
carload of celery which United had contracted to purchase from 
Palmer C. Mendelson Co. of San Francisco, California, and which 
had been shipped in car PFE 96562. 

4. On November 13, 1946, complainant contracted to sell the 
celery in car PFE 96562 to respondent. Complainant represented 
that the car contained 432 crates of Golden Pascal celery, Golden 
Girl brand, and that the carload had been shipped from San Jose, 
California, on November 10, 1946, and was then moving in inter- 
state commerce. The agreed price was $2.15 per crate plus top 
ice of $60, or a total of $988.80, f.o.b. acceptance final. 

5. At the time of the sale to respondent, car PFE 96562 was 
billed to complainant at Kansas City, Missouri. At respondent’s 
request, complainant ordered the carrier to divert the car to re- 
spondent at Kansas City, Missouri. 

6. On or about November 14, 1946, respondent paid complain- 
ant the agreed purchase price of $988.80. 

7. On or about November 21, 1946, respondent advised com- 
plainant that the ultimate purchaser of the celery in Bellefon- 
taine, Ohio, had rejected the celery, claiming it was snow white 
Golden Heart and not Golden Pascal. For this reason, respondent 
rejected the carload to complainant. Upon being advised of re- 
spondent’s rejection, United Fruit & Produce Co. rejected the 
celery to Palmer C. Mendelson Co. 

8. On November 29, 1946, complainant returned to respondent 
the purchase price of $988.80. 

9. The celery in car PFE 96562 was Golden Pascal type. 


10. Palmer C. Mendelson Co. ordered the rejected carload of 
celery to be diverted to New York City, New York, for resale. 
This firm realized net proceeds of $112.30. 

11. Respondent’s rejection of the celery in car PFE 96562 was 
without reasonable cause. 

12. The informal complaint was filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 


This proceeding is one of four involving the same carload of 
celery, PFE 96562. The evidence shows that on or about Novem- 
ber 8, 1946, Palmer C. Mendelson Co. contracted to sell United . 
Fruit & Produce Co. a carload of Golden Pascal celery for ship- 
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ment on November 10, 1946. On or about November 12, 1946, 
United and complainant entered into an agreement whereby com- 
plainant was to sell the carload of celery for their joint account. 
On the basis of the information received from United, complain- 
ant contracted to sell the rolling carload of celery to respondent. 
Thereafter, respondent contracted to sell the carload to Ritter- 
Lown Co. of California who, in turn, contracted to sell it to Ritter 
Brothers Co. of Bellefontaine, Ohio. 

On November 20, 1946, Ritter-Lown Co. received from its 
broker in Toledo, Ohio, the following telegram “PFE 96562 ar- 
rived Bellefontaine reported contains Golden Heart refused divert 
elsewhere.” On the same day, Ritter-Lown Co. wired respondent 
“Airmail immediately federal inspection 96562 having trouble 
buyer claims snow white Goldenheart not Golden Pascal as con- 
firmed.” Respondent replied “Have requested Government inspec- 
tion meantime have buyer take Government inspection destina- 
tion PFE 96562.”” On November 21, Ritter-Lown Co. notified re- 
spondent that it had been advised the federal inspection at Belle- 
fontaine certified the celery to be Golden Heart and that Ritter 
Brothers Co. definitely was rejecting. This information was 
brought to complainant’s attention by telephone and telegram. 
The following day, respondent sent to Ritter-Lown Co. a telegram 
reading “Upon your advice car celery Bellefontaine Goldenheart 
not Golden Pascal we wired shipper who advises holds inspection 
car Golden Pascal accordingly he diverting car New York sale 
account whom may concern if not Goldenheart as advised expects 
hold us for loss we advising you accordingly PFE 96562.” 

After the notice of rejection was given by Ritter Brothers Co., 
each party in turn rejected the carload to.the party from whom it 
had made the purchase. The original seller, Palmer C. Mendelson 
Co., resold the celery. Each seller filed a complaint under the act 
against its purchaser for damages, alleging a rejection without 
reasonable cause. In each proceeding the principal question is 
whether the celery in car PFE 96562 was of the type specified in 
the contract between the buyer and seller. 

From the pleadings of the parties in this proceeding, it is ap- 
parent that they are in accord concerning the terms of the con- 
tract of sale, including the type of celery, Golden Pascal. Except 
as to the type of celery actually contained in car PFE 96562, the 
parties also are in accord that the representations of complainant 
were true. Therefore, the only question for determination here is 
whether car PFE 96562 contained Golden Pascal celery. Neither 
complainant nor respondent actually inspected the celery because 
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it was sold by complainant and resold by respondent while in 
transit. On November 21, 1946, a federal inspection was made at 
Bellefontaine restricted to the product and lading in all layers be- 
tween the doors and the first stack on each side of the door. The 
inspection certificate described the celery as “Golden type.” At 
New York City, on December 2, 1946, the celery again was fed- 
erally inspected and the certificate notes the celery to be “Pascal 
type.” 

In Palmer C. Mendelson Co. v. United Fruit & Produce Co., 
PACA Docket No. 4963, decided July 6, 1950, 9 A.D. 819, it was 
found that at the time of shipment, November 10, 1946, car PFE 
96562 contained 432 crates of Golden Pascal celery, U.S. No. 1 
grade, Golden Girl brand; that the celery was in accordance with 
the specifications of the contract of sale entered into by these 
parties; and that the rejection by United Fruit & Produce Co. 
was without reasonable cause and in violation of section 2 of 
the act. Palmer C. Mendelson Co. was awarded reparation of 
$746.90 [the difference between the f.o0.b. contract price of $859.20 
and the net proceeds of $112.30 for which the rejected celery was 
sold by Palmer C. Mendelson Co.] with interest from December 
1, 1946. This award was paid in full. 

The evidence in the Palmer C. Mendelson Co. case with respect 
to the type of celery in car PFE 96562 was extensive. The grower 
of the celery testified that the celery was grown from Cornell No. 
19 seed produced by Ferry-Morse Seed Co., and was Golden Pas- 
cal type. The report of investigation in that proceeding, as well 
as the present one, contains a statement that Cornell No. 19 is a 
cross between a Golden type (Golden Self-Blanching) and a Pas- 
cal type (Utah) and is known to the trade as a Golden Pascal 
celery. See Yearbook of Agriculture, 1937 (U.S. Dept. of Agric.), 
page 335. The evidence is overwhelming that the celery in car 
PFE 96562 was Golden Pascal type, and therefore, the celery 
was in accordance with the type specified in the contract entered 
into by complainant and respondent. 

It is concluded that respondent’s rejection of the carload of 
celery was without reasonable cause and in violation of section 2 
of the act. 

The Schuman Co. in its brief requests damages of $876.50, the 
difference between the contract price of $988.80 and the net pro- 
ceeds of $112.30 realized from the resale of the celery in New 
York. Reparation should be awarded The Schuman Co. against 
Simon Siegel Co. in the amount of $876.50, with interest. The 


facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $876.50, plus interest thereon 
at the rate of 5 percent per annum from December 1, 1946, until 
paid. | 

’The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3084) 


SIMON SIEGEL Co. v. RITTER-LOWN Co. PACA Doc. No. 4949. 
Decided February 20, 1952. 


Rejection of Commodity without Reasonable Cause— 
Evidence Showing Celery of Type Ordered—Damages 


Where complainant contracted to sell to respondent a rolling carload of 
Golden Pascal celery and respondent rejected the carload claiming the 
celery was not Golden Pascal, held, that the evidence shows the celery 
was Golden Pascal, that respondent’s rejection was without reasonable 
cause and that reparation should be awarded complainant for the dif- 
ference between the contract price and the net proceeds realized from 
the resale of the rejected celery. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Ritter-Lown 
Company, of Los Angeles, California, respondent, pro se. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint against respondent on 
August 4, 1947. The formal complaint was received March 19, 
1948, and an amended complaint was received June 8, 1948. Com- 
plainant alleges that it contracted to sell respondent a carload 
of celery, PFE 96562, then in transit from California; that the 
carload containing celery of the kind and grade specified in the 
contract was diverted to respondent; but that respondent rejected 
the shipment without reasonable cause in violation of section 2 
of the act. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
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ant on May 8, 1948. A copy of the formal complaint and the re- 
port of investigation were served upon respondent on May 11, 
1948. The amended complaint was served upon respondent on 
September 1, 1948. 

Respondent filed an answer to the formal complaint on May 27, 
1948, admitting that it contracted to purchase from complainant 
the celery in car PFE 96562. Respondent denies that it refused 
to accept the carload of celery, denies that the matters set forth 
in the formal complaint constitute a violation of section 2 of the 
act, and denies that complainant sustained any damages. An 
answer to the amended complaint was not filed. 

At the request of the parties, this proceeding was held in abey- 
ance until orders had been issued in two other proceedings in- 
volving the same carload of celery. 


Neither party requested an oral hearing although the amount 
involved exceeded $500. The shortened method of procedure was 
followed in accordance with section 47.20 of the rules of practice. 
Complainant filed an opening statement of facts and respondent 
filed an answering statement. Complainant filed a statement in 
reply including a brief. 


FINDINGS OF FACT 


1. Complainant Simon Siegel Co. is a corporation whose ad- 
dress is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent Ritter-Lown Co. is a partnership composed of 
K. D. Ritter and D. R. Lown, whose address is 1231 East Seventh 
Street, Los Angeles, California. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
act. 


3. On November 13, 1946, the parties contracted for the sale 
by complainant to respondent of the celery in rolling car PFE 
96562. Complainant represented that the car contained 432 crates 
of Golden Pascal celery, Golden Girl brand, U.S. No. 1 grade, and 
that the carload had been shipped from San Jose, California, on 
November 10, 1946. The agreed purchase price was $2.25 per 
crate, plus $60 for top ice, or a total of $1,032. 

4. On November 13, 1946, at respondent’s request, complainant 
ordered the carrier to divert the carload to “Ritter Lown Kansas 
City, Mo.” 


5. On or about November 21, 1946, respondent advised com- 
plainant that the ultimate purchaser of the celery in Bellefon-. 
taine, Ohio, had rejected the celery claiming it was snow white 
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Goldenheart and not Golden Pascal. For this reason, respondent 
rejected the carload to complainant. 

6. The celery in car PFE 96562 was Golden Pascal type. 

7. The original shipper in California ordered the rejected car- 
load of celery to be diverted to New York City, New York, for 
resale for the account of whom it may concern. The shipper 
realized net proceeds of $112.30. 


8. Respondent’s rejection of the celery in car PFE 96562 was 
without reasonable cause. 

9. The informal complaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


This proceeding is one of four involving the same carload of 
celery, PFE 96562. The evidence shows that on or about Novem- 
ber 8, 1946, Palmer C. Mendelson Co. of San Francisco, Califor- 
nia, contracted to sell United Fruit & Produce Co. a carload of 
Golden Pascal celery for shipment on November 10, 1946. The 
carload shipped under this contract was PFE 96562. Pursuant to 
a joint account agreement entered into between United and The 
Schuman Co. of Chicago, Illinois, the latter contracted to sell the 
rolling carload of celery to Simon Siegel Co. Thereafter, Simon 
Siegel Co. contracted to sell the carload to Ritter-Lown Co., who 
in turn, contracted to sell it to Ritter Brothers Co. of Bellefon- 
taine, Ohio. 

On November 20, 1946, Ritter-Lown Co. received from its 
broker in Toledo, Ohio, the following telegram “PFE 96562 
arrived Bellefontaine reported contains Golden Heart refused 
divert elsewhere.” On the same day, Ritter-Lown Co. wired Simon 
Siegel Co. “Airmail immediately federal inspection 96562 having 
trouble buyer claims snow white Goldenheart not Golden Pascal 
as confirmed.” Simon Siegel Co. replied ““Have requested Govern- 
ment inspection meantime have buyer take Government inspec- 
tion destination PFE 96562.” On November 21, Ritter-Lown Co. 
notified Simon Siegel Co. that it had been advised the federal 
inspection at Bellefontaine certified the celery to be Goldenheart 
and that Ritter Brothers Co. definitely were rejecting. The fol- 
lowing day, complainant sent to respondent a telegram reading 
“Upon your advice car celery Bellefontaine Goldenheart not 
Golden Pascal we wired shipper who advises holds inspection car 
Golden Pascal accordingly he diverting car New York sale account 
whom may concern if not Goldenheart as advised expects hold us 
for loss we advising you accordingly PFE 96562.” 














SIMON SIEGEL CO. v. RITTER-LOWN CO. 235 
Cite as 11 A.D. 232 


After the notice of rejection was given by Ritter Brothers Co., 
each party in turn rejected the carload to the party from whom 
it had made the purchase. The original seller, Palmer C. Mendel- 
son Co., resold the celery in New York City, New York, for net 
proceeds of $112.30. Each seller filed a complaint under the act 
against its purchaser for damages, alleging a rejection without 
reasonable cause. In each proceeding the principal question is 
whether the celery in car PFE 96562 was of the type specified in 
the contract between buyer and seller. 

In paragraph 4 of the formal complaint and the amended com- 
plaint, Simon Siegel Co. alleges that it purchased from The Schu- 
man Co. one carload of Golden Pascal celery in car PFE 96562 
said to be Golden Girl brand and to consist of 200 crates of 2 
dozen size, 229 crates of 214 dozen size and 3 crates of 3 dozen 
size. In paragraph 5, complainant alleges that on or about No- 
vember 13, 1946, it sold to respondent one carload of Pascal celery 
in car PFE 96562 of the brand and sizes mentioned in paragraph 
4. In paragraphs 7 and 8 complainant alleges that respondent re- 
jected the carload, advising the celery was not Golden Pascal but 
snow white Golden Heart. Complainant submitted as Exhibit No. 
1 to the complaint a photostatic copy of the invoice received from 
The Schuman Co. on which is written the words “Golden Pascal.” 
Exhibit No. 2 to the complaint is a copy of the invoice sent by 
complainant to respondent which contains the words “432 Crates 
Pascal celery.”” Respondent admits in its answer the purchase of 
celery of the sizes and brand alleged by complainant but denies, 
that the carload contained Pascal celery. 

In the opening statement of facts which is signed and verified 
by Simon Siegel, president of complainant, he states that on 
November 13, 1946, he purchased from The Schuman Co. one 
carload of Golden Pascal celery then contained in PFE 96562 
and thereafter on the same day sold this carload to respondent as 
a carload of Golden Pascal celery. Respondent did not submit 
any evidence in this proceeding. In its answering statement en- 
titled “Respondent’s Reply Brief,” respondent argues that com- 
plainant’s proof with respect to the type of celery sold respondent 
is inconsistent with the corresponding allegation in the complaint 
and that complainant should be bound by its pleading. 

Complainant’s allegation in paragraph 5 of the complaint that 
it sold to respondent a carload of Pascal apparently was an over- 
sight. In the informal complaint filed August 4, 1947, complainant 
alleged that the carload of celery was purchased by complainant 
as Golden Pascal and was sold to respondent on the same basis. . 
By letter dated August 7, 1947, the Regulatory Division notified 
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respondent that complainant alleged the sale to respondent of a 
carload of Golden Pascal celery. On August 21, 1947, respondent 
forwarded to the Regulatory Division a letter signed by D. R. 
Lown stating that on November 13, 1946, Ritter-Lown Co. pur- 
chased from complainant. a carload of celery which was repre- 
sented to be Golden Pascal. The various telegrams exchanged be- 
tween the parties when the controversy first arose are further 
evidence that the contract was for Golden Pascal celery. In a 
situation of this kind, our decision is based on the evidence 
rather than the pleadings. 

The next question is whether car PFE 96562 contained Golden 
Pascal celery. If it did, then respondent’s rejection of the carload 
was without reasonable cause. Neither complainant nor respond- 
ent actually inspected the carload of celery because it was sold by 
complainant and resold by respondent while in transit. On No- 
vember 21, 1946, a federal inspection was made at Bellefontaine, 
Ohio, restricted to the product and lading in all layers between 
the doors and the first stack on each side of the door. The inspec- 
tion certificate described the celery as “Golden type.” At New 
York City, New York, on December 2, 1946, the celery again was 
federally inspected and the certificate notes the celery to be 
“Pascal type.” 

In Palmer C. Mendelson Co. v. United Fruit & Produce Co., 
PACA Docket No. 4963, decided July 6, 1950, 9 A.D. 819, it was 
found that at the time of shipment, November 10, 1946, car PFE 
-96562 contained 432 crates of Golden Pascal celery, U.S. No. 1 
grade, Golden Girl brand; that the celery was in accordance with 
the contract specifications ; and that the rejection by United Fruit 
& Produce Co. was without reasonable cause and in violation of 
section 2 of the act. Palmer C. Mendelson Co. was awarded repa- 
ration for the difference between the agreed purchase price and 
the net proceeds of $112.30 for which the rejected celery was sold 
by Palmer C. Mendelson Co., with interest from December 1, 
1946. This award was paid in full. 

The evidence in the Palmer C. Mendelson Co. case with respect 
to the type of celery in car PFE 96562 was extensive. The grower 
of the celery testified that the celery was grown from Cornell No. 
19 seed produced by Ferry-Morse Seed Co. and was Golden Pascal 
type. The report of investigation in that proceeding, as well as 
the present one, contains a statement that Cornell No. 19 is a 
cross between a Golden type (Golden Self-Blanching) and a Pas- 
cal type (Utah) and is known to the trade as a Golden Pascal 
celery. See Yearbook of Agriculture, 1937 (U.S. Dept. of Agric.), 
page 335. 
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In The Schuman Co. v. Simon Siegel Co., PACA Docket No. 
4956, decided today, it was found that car PFE 96562 contained 
Golden Pascal celery and that the rejection of Simon Siegel Co. 
was without reasonable cause. Reparation was awarded The 
Schuman Co. in the amount of the difference between the agreed 
contract price and the net proceeds of $112.30 for which the re- 
jected carload was sold, with interest from December 1, 1946. 

Ritter-Lown Co. raised a number of defenses in its answering 
statement, in addition to the one previously mentioned, all of 
which are considered to be without merit. For instance, respond- 
ent contends that the parties in The Schuman Co. case mutually 
rescinded their contract and, therefore, Simon Siegel Co. is not 
an interested party entitled to prosecute the action against Rit- 
ter-Lown Co. Whether the parties to a contract mutually re- 
scinded the contract depends upon their intentions in the matter. 
D. L. Piazza Co. v. Al Kaiser & Bros., Inc., 9 A.D. 1090. In The 
Schuman Co. case neither party contended that the contract was 
mutually rescinded. Consequently, we fail to see how respondent 
is in any position to make such contention in this proceeding. 

It is concluded that the celery in car PFE 96562 was Golden 
Pascal type and that the rejection of Ritter-Lown Co. was without 
reasonable cause and in violation of section 2 of the act. Repara- 
tion should be awarded Simon Siegel Co. in the amount of $919.70, 
the difference between the contract price of $1,032 and the net 
proceeds of $112.30 realized from the resale of the celery, with 
interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $919.70, plus interest thereon 
at the rate of 5 percent per annum from December 1, 1946, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3085) 


SIMON SIEGEL Co. v. LAROSA DISTRIBUTORS. PACA Doc. No. 
5080. Decided February 21, 1952. 


Recission—Liability under Original Contract 


In an aetion for the original contract price by seller, who purports to be act- 
ing as buyer’s agent, against buyer, held, seller entitled solely to amount 
received by buyer on resale in view of the recission of the original agree- 
ment and substitution of an agreement whereby the buyer was to dis- 
pose of car to best advantage and tender proceeds to the shipper. 


New Contract—Sufficiency of Consideration 
—Bona Fide Disputed Claim 


Sufficient consideration existed for a new agreement between the parties 
because of the presence of a bona fide disputed claim, even though re- 
spondent might not have had any defense in a reparation proceeding 
based upon the original contract. 


Duty to Use Reasonable Diligence and Care in Disposal 
of Shipment, and Tender Net Proceeds—Evidence 


Where respondent was obligated to dispose of the shipment to the best 
advantage and tender the net proceeds to complainant, complainant’s 
failure to introduce sufficient evidence to establish that respondent failed 
to use reasonable care and diligence in disposing of the shipment, or 
that there was any impropriety in any of the charges made by respond- 
ent against the gross receipts received in the sale of the tomatoes results 
in the conclusion that the net amount realized upon resale of tomatoes 
represented the amount owing to complainant. 


Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. Paul E. Blackwell, of Rochford & Rochford, of Indianapolis, 
Indiana, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed November 17, 1948, it is alleged 
that complainant, acting as agent or broker for respondent, nego- 
tiated the purchase of a carload of Mexican tomatoes for respond- 
ent; that tomatoes of the kind, quality and grade contracted for 
were shipped to and accepted by respondent; that respondent sold 
the tomatoes and tendered to complainant the net proceeds, to- 
gether with an accounting, which complainant refused to accept; 
and that respondent has refused to pay complainant the agreed 
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purchase price. Complainant also alleges that an action has been 
instituted by the original shipper against complainant to recover 
the invoice price of the shipment, and that an order should issue 
requiring respondent to either pay the invoice price for the ship- 
ment to complainant, plus a brokerage fee of $35, or to the ori- 
ginal shipper. A copy of the formal complaint together with a copy 
of the report of investigation prepared by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served upon respondent by 
registered mail on December 17, 1948. Complainant’s attorney 
was served with a copy of the report of investigation on the same 
day. 

Respondent filed an answer on January 26, 1949, denying any 
liability in excess of the net proceeds received upon resale of the 
shipment in controversy. Respondent alleges that the tomatoes 
did not meet the specifications of the contract; that when re- 
spondent refused to accept delivery of the shipment complainant 
authorized respondent to dispose of the shipment to the best ad- 
vantage; and that, pursuant to such authority, respondent re- 
packed and sold the tomatoes and tendered the net proceeds from 
the sale to complainant. 

Oral hearing was held at Indianapolis, Indiana, on January 9, 
1951. Simon Siegel testified for complainant and John M. LaRosa 
testified for respondent. The deposition of Earl J. Riley was re- 
ceived in complainant’s behalf. Both parties were represented 
by counsel and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Simon Siegel Co., is a corporation whose ad- 
dress is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent, John M. LaRosa, is an individual trading as 
LaRosa Distributors, whose address is 220 Virginia Avenue, In- 
dianapolis 10, Indiana. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about April 6, 1948, in the course of interstate com- 
merce, complainant contracted to sell respondent one carload of 
Amanda Brand Mexican tomatoes for the total price of $3,683.54 
on the terms “FOB ACCEPTANCE FINAL BASIS GOVERN- 
MENT INSPECTION CHICAGO GRADING 85% US ONE.” 

4. On April 5, 1948, the tomatoes were inspected at Chicago, 
Illinois, and the Federal inspection certificate certified their condi- 
tion to be in part as follows: 

“Condition of load and containers: Practically all lugs in 
top layer contents moderately to badly disarranged, includ- 
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ing many lugs with loose lids. Practically all strips top layer 
loose or broken. Many loose wrappers scattered over load. 
grade defects range from 4 to 26% average 
approximately 8% consisting generally of scars, ground stain 
and puffy tomatoes. 
“Condition: In most samples, from 2 to 6%, in some none, 
average 2% decay, generally Macrosporium and Bacterial 
Soft Rot in various stages, mostly early. From 2 to 8%, 
average 4% of stock bruised. Average approximately 35% 
mature green, 25% turning, 35% ripe and firm, and 3% ripe 
and soft. 
“Grade: Stock now fails to grade U.S. No. 1, only account 
bruising, but now contains approximately 85% U.S. No. 1 
Quality. 
“Remarks: Inspection and certificate restricted to product 
in 2nd, 3rd, 4th upper layers of load.” 

5. On or about April 6, 1948, complainant diverted the ship- 
ment of tomatoes, which were contained in car PFE 48498, to 
respondent at Indianapolis, Indiana, where it arrived on April 8, 
1948. Respondent examined the tomatoes upon arrival and im- 
mediately notified complainant that the shipment was rejected 
because of the unsatisfactory condition of the produce. The par- 
ties agreed that complainant would release the shipment “open” 
to respondent who would dispose of the tomatoes to the best 
advantage and tender the proceeds to the shipper. 

6. Respondent unloaded, repacked and sold the tomatoes for 
a net of $278.16, which was remitted to complainant. Complain- 
ant subsequently rejected this payment and returned the check 
to respondent. Respondent owes complainant $278.16 in connec- 
tion with the transaction. ; 

7. Informal complaint was filed on July 27, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


On or about April 6, 1948, respondent inquired whether com- 
plainant could obtain tomatoes for him on the Chicago market. 
Complainant called respondent later in the morning and advised 
him that it had located a car of tomatoes of the size desired by re- 
spondent which graded 85% U.S. No. 1 at Chicago. Respondent 
agreed to purchase the shipment. The agreement of the parties 
was reduced to writing in the form of a telegraphic confirmation 
from complainant to respondent which reads, in part, as follows: 


“CONFIRMING BOUGHT FOR YOU DIVERTING YOUR- 
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SELVES ... AMANDA BRAND MEXICAN TOMATOES 
422/6x6 3.75 375/6x7 3.25 243/7x7 1.75 FOB SHIPPING 
POINT PLUS CROSSING PLUS DUTY PLUS OUR BRO- 
KERAGE 35.00 FOB ACCEPTANCE FINAL BASIS GOV- 
ERNMENT INSPECTION CHICAGO GRADING 85% US 
ONE...” 


The tomatoes in question were in the hands of the Riley-McFar- 
land Company, Chicago agent of the original shipper. In arrang- 
ing for the transaction, complainant had not disclosed to the 
Riley-McFarland Company that it was acting as agent or broker 
for respondent. After complainant and respondent had made the 
agreement quoted above, complainant advised the Riley-McFar- 
land Company that the tomatoes were for respondent and were 
to be invoiced directly to respondent. The Riley-McFarland Com- 
pany advised complainant that it refused to sell the shipment to 
respondent, and that if complainant wanted the tomatoes, it would 
have to purchase them itself. Rather than lose the sale, complain- 
ant purchased the tomatoes and the Riley-McFarland Company 
invoiced them to complainant. 

Complainant diverted the shipment to respondent at Indiana- 
polis, Indiana, where it arrived on April 8, 1948. Respondent 
examined the tomatoes upon arrival and found them to be in a 
deteriorated condition. Respondent immediately notified complain- 
ant that the shipment was rejected because of the unsatisfactory 
condition of the tomatoes. Respondent also ordered a federal in- 
spection of the tomatoes which was made the same morning. 
Upon receiving the inspector’s oral report, a further telephone 
conversation was held between complainant and respondent in 
which an understanding was reached with respect to the dispo- 
sition of the shipment. This agreement also was reduced to writ- 
ing in the form of a telegram sent by complainant to respondent 
on April 8, 1948, which reads as follows: 


“REFERRING PHONE CONVERSATIONS RELEASING 
OPEN TO YOU ACCORDING YOUR ADVICE GOVERN- 
MENT INSPECTION INDIANAPOLIS NOW SHOWS 
18% DECAY 7% SOFT 10% SHRIVELED 3% SHOUL- 
DER SCAR BRUISED 10% GRADE DEFECTS CAR 
NOW 50% US ONE. YOU TO DISPOSE OF CAR BEST 
ADVANTAGE AND TO TENDER PROCEEDS TO SHIP- 
PER. INASMUCH WE ONLY ACTING AS YOUR AGENT 
CAR HAVING BEEN PURCHASED FOR YOU AC- 
CORDING OUR CONFIRMATION YOU TO CONFIRM TO 
US FULL DETAILS OF INSPECTIONS INDIANAPOLIS. 
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THIS YOUR AUTHORITY WITH CARRIER TO RE- 
LEASE CAR TO YOU WITHOUT SURRENDER DE- 
LIVERY ORDER PFE 48498.” 


Upon receipt of this telegram, respondent accepted delivery 
of the tomatoes and proceeded to process them in the regular 
course of his tomato repack business. This process consists of 
removing the tomatoes from the original containers, sorting 
them for size and condition and packing them in cardboard and 
cellophane tubes in which form they are sold to retail outlets. 
The net amount of $278.16 was recovered in the sale of the re- 
packed tomatoes out of this shipment. Respondent forwarded 
his check in said amount to complainant on April 22, 1948, 
which payment complainant subsequently rejected. 

Although complainant held itself out as respondent’s broker 
or agent in the communications quoted above, the evidence in- 
dicates that complainant became the owner of the shipment 
after the Riley-McFarland Company refused to sell it to respond- 
ent. This became a direct sale from complainant to respondent. 
In these circumstances, complainant could, if it chose, relieve 
respondent from liability under the contract. Ernest E. Fadler 
Co. v. Hesser, 166 F. 2d 904 (2d Cir. 1948). Complainant re- 
lieved respondent from liability, and, in fact, consented to a 
recission of the original contract by its telegram of April 8, 
1948, which is set forth in full above. By this telegram, the 
terms of the original contract were abrogated, and it was agreed 
that respondent should “DISPOSE OF CAR BEST ADVAN- 
TAGE AND TO TENDER PROCEEDS TO SHIPPER.” The 
effect of this instruction is not nullified by the further statement 
which reads “INASMUCH WE ONLY ACTING AS YOUR 
AGENT CAR HAVING BEEN PURCHASED FOR YOU AC- 
CORDING OUR CONFIRMATION YOU TO CONFIRM TO 
US FULL DETAILS OF INSPECTIONS INDIANAPOLIS,” 
for the fact is, as stated above, complainant was the seller in 
this instance, and not the buyer’s agent. Sufficient consideration 
existed for a new agreement between the parties because of the 
presence of a bona fide disputed claim, even though respond- 
ent might not have had any defense in a reparation proceeding 
based upon the original contract. L. Gillarde Company v. Joseph 
Martinelli & Co., Inc., 168 F. 2d 276 (1st Cir. 1948), as amended, 
169 F 2d 60, cert. den. 335 U.S. 885 (1948). 

Complainant has not introduced sufficient evidence to establish 
that respondent failed to use reasonable care and diligence in 
disposing of the shipment, or that there was any impropriety 
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in any of the charges made by respondent against the gross 
receipts received in the sale of the tomatoes. Respondent testi- 
fied that the tomatoes were repacked and sold in the usual course 
of its tomato repacking business, and that the charges made for 
labor and materials and other items incidental to disposing of 
the tomatoes in this manner were reasonable. Under the terms 
of the telegram of April 8, 1948, respondent was obligated to 
dispose of the shipment to the best advantage and tender the 
net proceeds to complainant. In our opinion respondent met 
those obligations. It is true that complainant declined to accept 
the net proceeds, but that is understandable in view of complain- 
ant’s contention that the original contract price was due. In 
any event, respondent owes complainant $278.16 under the 
amended contract and an order for payment of that amount, 
without interest, should issue. The facts should be published. 


ORDER 
Within thirty days from the date of this order, respondent 
shall pay to complainant, as reparation, $278.16, without interest. 
The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3086) 


SAMUEL L. CRISAFULLI v. JAMES MASIELLO. PACA Doc No. 5510. 
Decided February 25, 1952. 


Failure to Pay Balance of Purchase Price—Allowance— 
Evidence—Failure to Prove Allowance in Transaction 


In an action for the unpaid balance of the purchase prices in three transac- 
tions, held, respondent liable for total unpaid balance in two transactions 
and part of the unpaid balance in the third transaction since complain- 
ant admitted granting an allowance in the third transaction, and re- 
spondent failed to prove the existence of any allowance in the first two 


transactions. 


Verification—Failure to Submit Verified Pleadings 


Where a problem is presented by the fact that complainant’s opening state- 
ment of fact and respondent’s answer, which he requested to be con- 
sidered as his answering statement, were both signed by the parties’ 
attorneys but were not verified as required by the rules of practice in . 
order for the statements contained therein to be considered in evidence, 
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it is unnecessary to discuss legal consequences of the failure to sub- 
mit a verified opening statement of fact or a verified answer as com- 
plainant’s proposed opening statement of facts may be considered as a 
brief and as the decision in this proceeding would be unaltered even if 
respondent’s answer was accepted as an answering statement with full 
force and effect given to the statements contained therein. 


Contract of Purchase and Sale—Allowance— 
Novation—Breach of Substituted Contract 


Where a buyer examines, or has an opportunity to examine, the produce and 
thereafter asks for a reduction in the price of the commodity, which 
the seller grants, a new contract of purchase and sale results. In the 
absence of any evidence that the original agreement would be inopera- 
tive only upon full performance of the later agreement, it is concluded 
that the agreement in question was a substituted contract and that the 
subsequent breach of this substituted contract by part payment did not 
revive the superseded claim. 


Contract of Purchase and Sale—Abrogation of Original 
Contract by Allowance—Warranty—Inspection 


The granting of an allowance abrogated the original contract, and, con- 
sequently, any warranties expressed in the original contract no longer 
exist. Respondent cannot rely upon any implied warranty based on the 
new contract as it appears that he inspected the produce and had oppor- 
tunity for thorough examination. 


*, John J. McCormack, of Oswego, New York, for complainant. Mr. Vin- 


cent X. Montanaro, of Westport, Connecticut, for respondent. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed February 26, 1951, complain- 
ant alleges that he sold to respondent two shipments of lettuce 
and one shipment of lettuce and sweet corn; that produce of 
the kind and quality contracted for were shipped to and accepted 
by respondent; and that respondent has made only part payment 
of the contract purchase prices. A copy of the formal complaint 
Was served upon respondent by registered mail on March 30, 
1951, together with a copy of the report of investigation pre- 
pared by the Regulatory Division, Fruit and Vegetable Branch. 
A copy of the report of investigation was served upon complain- 
ant on March 15, 1951. On April 12, 1951, respondent filed an 
answer admitting the purchases but denying that produce of 
the kind and quality contracted for was delivered; alleging that 
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allowances were granted to respondent by complainant; and 
denying that there is any amount due and owing from respond- 
ent to complainant. 

Since the complaint is not for reparation in excess of $500, 
the issues are submitted under the shortened procedure provided 
for in §47.20 of the rules of practice (7 CFR 47.20). Complain- 
ant filed an opening statement of facts and respondent elected 
to have his answer serve as an answering statement. 


FINDINGS OF FACT 


1. Complainant, Samuel L. Crisafulli, is an individual whose 
address is 56 East Fifth Street, Oswego, New York. 


2. Respondent, James Masiello, is an individual whose ad- 
dress is Bayberry Lane, Westport, Connecticut. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On August 22, 1950, complainant sold to respondent, in the 
course of interstate commerce, 290 crates of Iceberg lettuce at 
$1.50 per crate, 50 crates of Boston lettuce at $0.95 per crate, 
and 519 dozen sweet corn at $0.25 per dozen, plus an icing 
charge of $8, f.o.b. Oswego, New York, for a total purchase price 
of $620.25. Respondent accepted this shipment, which met con- 
tract requirements, and paid $590.50, leaving an unpaid balance 
of $29.75. 


4. On September 7, 1950, complainant sold to respondent, in 
the course of interstate commerce, 266 crates of Iceberg lettuce 
at $1.35 per crate, 100 crates of Boston lettuce at $1.25 per 
crate and 30 crates of Romaine lettuce at $0.90 per' crate, plus 
an icing charge of $8, f.o.b. Oswego, New York, for a total pur- 
chase price of $519.10. Respondent accepted this shipment, 
which met contract requirements, and paid $492.10, leaving an 
unpaid balance of $27. 


5. On September 10, 1950, complainant sold to respondent, 
in the course of interstate commerce, 404 crates of Iceberg let- 
tuce at $1.60 per crate and 100 crates of Boston lettuce at $1.25 
per crate, plus an icing charge of $8, f.o.b. Oswego, New York, 
for a total purchase price of $779.40. Two days after the sale of 
this shipment, an allowance of $0.35 per crate on the 404 crates 
of Iceberg lettuce, or $141.40, was granted by complainant upon 
complaint from respondent that the lettuce was not in accord- . 
ance with the contract. Respondent accepted the shipment and 
paid $403.50, leaving an unpaid balance of $234.50. 





246 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 243 


6. Informal complaint was filed on December 15, 1950, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


A problem is presented by the fact that complainant’s opening 
statement of fact and respondent’s answer, which respondent 
requested to be considered as his answering statement, were 
both signed by the parties’ attorneys and were not verified as 
required by the rules of practice (7 CFR 47.20(c), (d) and (h)) 
in order for the statements contained therein to be considered 
in evidence. It is unnecessary, however, to discuss the legal con- 
sequences of the failure to submit verified documents as com- 
plainant’s proposed opening statement of facts may be con- 
sidered as a brief (7 CFR 47.20 (f) (8)), and as our decision in 
this proceeding would be unaltered even if respondent’s answer 
was accepted as an answering statement with full force and ef- 
fect given to the statements contained therein. 

The parties agree that complainant sold to respondent a 
truckload of produce consisting of lettuce and sweet corn on 
August 22, 1950, for a total price of $620.25, f.o.b. Oswego, 
New York; that complainant sold to respondent a truckload of 
lettuce for $519.10,. f.0.b. Oswego, New York, on September 7, 
1950; and that complainant sold to respondent a truckload of 
lettuce, on September 10, 1950, for a total price of $779.40, 
f.o.b. Oswego, New York. It is agreed that respondent paid 
$590.50 for the shipment of August 22, 1950, $492.10 for the 
shipment of September 7, 1950, and $403.50 for the shipment 
of September 10, 1950. A controversy exists as to the unpaid 
balance of the contract purchase price in each of the three 
transactions, a total of $432.65. : 

Respondent contends that the parties agreed to a reduction of 
the purchase price in each of the three shipments. Complainant 
admitted in a letter to the Department that, upon being informed 
by respondent that he was being forced to place the 404 crates 
of Iceberg lettuce contained in the shipment of September 10, 
1950, on the market at a loss of $0.35 per crate, “I agree to 
absorb the full amount of the loss and deduct it from the original 
sale price.” Complainant further stated that a week after the 
$0.35 per crate allowance was given, the respondent claimed 
that his earlier statement as to a $0.35 per crate loss was an 
error; that the lettuce was marketed at an $0.85 per crate loss; 
- and that the 100 crates of Boston lettuce contained in this ship- 
ment was sold at a $0.25 loss per crate. Respondent has not in- 
troduced any evidence that complainant had agreed to an $0.85 
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allowance on the Iceberg lettuce or a $0.25 allowance on the Bos- 
ton lettuce. It is concluded that respondent has failed to sustain 
his burden of proof as to any allowance being granted by com- 
plainant as to the September 10, 1950, shipment except for the 
$0.35 per crate on the 404 crates of Iceberg lettuce admitted by 
complainant. 

In connection therewith, a question arises as to whether re- 
spondent’s failure to pay the original purchase price minus the 
$0.35 per crate allowance nullifled this allowance so as to make 
the respondent liable for the full purchase price on the Septem- 
ber 10, 1950, shipment. It has been held repeatedly that where 
a buyer examines, or has an opportunity to examine, the produce 
involved as in the instant case and thereafter asks for a re- 
duction in price of the commodity, which the seller grants, a 
new contract of purchase and sale results. Albany Fruit Com- 
pany v. Aroostook Potato Growers, Inc., 6 A.D. 667; Western 
Fruit Growers, Inc. v. Beilman Produce Company, 4 A.D. 334. 
Sufficient consideration would exist for the new contract because 
of the presence of a bona fide disputed claim. Complainant’s 
letter to the Department could only be construed as indicating 
that the parties entered into a substituted contract or novation. 
In the absence of any evidence that the original agreement 
would be inoperative only upon full performance of the later 
agreement, it is concluded that the agreement in question was 
a substituted contract and that the subsequent breach of this 
substituted contract by part payment did not revive the super- 
seded claim. 

In addition, the respondent alleged, in effect, that the produce 
contained in the shipment of September 10, 1950, was not of the 
kind or quality specified in the contract and was not of mer- 
chantable quality. In support of these allegations, respondent in- 
troduced the affidavit of a produce dealer to whom he had sold 
or attempted to sell the lettuce. It is unnecessary to consider 
these contentions as the granting of the $0.35 per crate al- 
lowance, or reduction in price, abrogated the original contract, 
and, consequently, any warranties expressed in the original con- 
tract no longer exist. Turnbull Produce Co. v. L. A. Gerstein & 
Co., Inc., PACA Docket No. 499, S. 252. Nor can the respondent 
rely upon any implied warranty based on the new contract as 
it appears that he inspected the lettuce and had opportunity for 
thorough examination. Eveloff & Savitz v. S. R. Shetzline, 
PACA Docket No. 1770, S. 1079; Farmers Cooperative Ex- 
change, Inc. v. Losurdo Fruit & Produce, PACA Docket No. 
3501, S. 2258. 


. 
~ 
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Respondent has failed to introduce sufficient evidence to es- 
tablish that complainant agreed to any reduction in price on 
the other two shipments or that the produce in those shipments 
failed to meet contract requirements. Therefore, it is concluded 
that respondent has failed to sustain his burden of proof in that 
regard, and that respondent’s failure to pay the full purchase 
prices on the August 22 and September 7 purchases, and to 
pay the total amount due under the substituted contract, made 
in connection with the purchase of September 10, was a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $291.25, with interest, and the facts 
should be published. 


ORDER 

Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $291.25, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3087) 
PACA Doc. No. 5637. Decided February 26, 1952. 


Dismissal of Complaint and Counterclaim 
—Request of Parties 


Where the attorneys representing complainant and respondent filed a stipu- 
lation that the complaint and counterclaim be dismissed with prejudice, 
the same are, accordingly, dismissed. 


Mr. C. Ray Robinson, of Merced, California, for complainant. Messrs. Golbus 
& Golbus, of Chicago, Illinois, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed April 26, 1951, complainant 
seeks to recover the purchase prices of three carloads of canta- 
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loups sold to respondent in July 1950. On October 22, 1951, 
respondent filed an answer and counterclaim, and requested an 
oral hearing. 

On February 13, 1952, the Department received a stipulation, 
dated December 31, 1951, and signed by the attorneys represent- 
ing complainant and respondent, that the complaint and 
counterclaim may be dismissed with prejudice. Accordingly, 
the complaint and counterclaim are hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3088) 


LA ROSA AND RAY v. ELIENE LINDSAY FRUIT AND PRODUCE COM- 
PANY and/or SUN GLO FRUIT and PRODUCE COMPANY, and/or 
SUN VALLEY GRAPE DISTRIBUTORS. PACA Doc. No. 5011. 
Decided February 29, 1952. 


Reparation Order Entered Against Respondent Elected 
by Complainant to Hold Liable in Damages 


Where a Preliminary Statement, Findings of Fact, Conclusions, and Pre- 
liminary Order were issued wherein it was decided that complainant 
may recover from either one of two respondents, but complainant 
should elect which respondent it wishes to hold liable in damages, and 
complainant has now made such election, held, that an order of repara- 
tion should be entered in favor of complainant against the respondent 
it elected to hold liable, and the complaint should be dismissed as to the 
other respondent. 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Ro- 
well, Lamberson & Thomas, of Fresno, California, for respondents, 
Eliene Lindsay Fruit Company and Sun Glo Fruit and Produce Com- 
pany. Mr. Iener W. Nielsen, of Fresno, California, for respondent, Sun 
Valley Grape Distributors. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AWARDING REPARATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a Preliminary Statement, Findings of Fact, Conclusions, 
and Preliminary Order were issued on January 30, 1952.* In 
that order we concluded that complainant’s claim in the amount 
of $4,160 was justified, but that complainant may recover from 


* 11 A.D. 173. 
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only one of the respondents, either respondent Lindsay (Eliene 
Lindsay Fruit Company and/or Sun Glo Fruit and Produce 
Company) or respondent Kasabian (Sun Valley Grape Distribu- 
tors). It was further decided that, prior to the issuance of an 
order awarding reparation, complainant should elect which re- 
spondent it desires to hold liable in damages, and the case was 
continued to permit complainant to make such election. 

By notice filed on February 7, 1952, complainant signified its 
election, pursuant to the order of January 30, 1952, to hold 
respondent Sun Valley Grape Distributors liable in damages. 
Copies of complainant’s notice of election were served by reg- 
istered mail upon the attorneys for respondents. An order 
awarding reparation, plus interest, to complainant should be 
entered against respondent Sun Valley Grape Distributors and 
the complaint against Eliene Lindsay Fruit Company and Sun 
Glo Fruit and Produce Company should be dismissed. The facts 
should be published. 


ORDER 


Within 30 days from the date hereof, respondent Sun Valley 
Grape Distributors shall pay to complainant, as reparation, 
$4,160, plus interest thereon at the rate of 5 percent per annum 
from September 1, 1946, until paid. 

The complaint against Eliene Lindsay Fruit Company and 
Sun Glo Fruit and Produce Company is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 








“? 





